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I. Preliminary Remarks

It is an honor to appear before this distinguished Committee to testify regarding portability of
the estate, gift, and generation-skipping tax (“GST7) exemptions' to a surviving spouse. Portability
would simplify estate planning and estate administration for married couples; carry out our clients’
nontax goals; and increase consistency with existing tax policy without creating any new tax benefit.

Although I am chair of the Transfer Tax Study Committee of the American College of Trust
and Estate Counsel (“ACTEC”), I am here as an invited witness in my individual capacity. However,
the legistative proposal that appears as Exhibit A to my written testimony was prepared by ACTEC’s
Transfer Tax Study Committee and was unanimously approved by ACTEC’s Board of Regents on
March 10, 2008. Accordingly, when I speak in support of that proposal, I am authorized to speak on
behalf of ACTEC, as well.

ACTEC is a non-profit professional association of approximately 2,600 trust and estate
lawyers selected on the basis of professional reputation and ability in the field of trusts and estates and
substantial contributions to that field through lecturing, writing, teaching, and bar leadership activities.
ACTEC does not take positions on matters of tax policy and politics, including rates, exemptions,
effective dates, and phase-ins. Nevertheless, on the basis of the extensive experience of our members
in working with the estate, gift and generation-skipping transfer taxes as applied to our clients’
circumstances, ACTEC offers technical observations concerning how the tax laws work and
recommendations for making them operate more effectively to carry out the policies expressed by
Congress.

'The estate, gift and GST exemptions technically operate as a “unified (cumulative)
credit” against the tax, but for simplicity they are commonly referred to as exemptions and in
most cases operate exactly as exemptions would.
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In my view, portability may be the best estate tax planning idea for a surviving spouse since
the unlimited marital deduction in 1981. Portability has already received significant attention from
Congress. Specifically, portability was an important feature of H.R. 5970, in the 109" Congress,
which was passed by the House of Representatives on July 29, 2006, and set before the Senate as the
subject of the cloture motion that failed by a 56-42 vote on August 3, 2006, as part of the effort of a
number of Senators to work out a compromise on the future of the estate tax.

In my remarks today I will first describe portability, second, discuss reasons that compel me
and my ACTEC Fellows to recommend the passage of estate tax legislation that includes portability,
third, make a few observations regarding the use of portability in practice, and lastly compare
H.R. 5970 to the ACTEC Proposal.

I1. The Case for Portability

A. What is “Portability”?

In general, portability is the transfer of a the deceased spouse’s unused exemption to the
surviving spouse. Specifically, under current law, each citizen or resident has a $2 million
exemption from estate tax. It is common to say that a married couple has twice that, or
$4 million. That is not an accurate picture of how the estate tax system works. Rather,
under current law, upon the death of the first spouse and the transfer of all assets to the
surviving spouse, the $2 million exemption of the deceased spouse is lost. When the
surviving spouse dies, her estate may contain the assets of both spouses, but the estate of
the surviving spouse will only have a single $2 million exemption. In order to avoid
wasting the deceased spouse’s exemption, the deceased spouse must either transfer assets
to somecne other than the surviving spouse, or place the exemption amount in an
irrevocable bypass trust. Those two options are often counter to what the couple desires.
Portability solves this dilemma.

B. Evaluation of Portability.

In general, we recommend portability for four important reasons, namely to:

(1) Simplify transfer tax planning and afier-death administration;

(2) Satisfy client desires to provide security and flexibility for the surviving spouse;

(3) Achieve greater consistency with existing tax policy that treats a married couple as a
unit; and

(4) Importantly, accomplish by statute the same results that a married couple may
achieve by complicated planning and estate administration.



1. Simplification. The most obvious feature of portability is that it vastly simplifies
estate planning and after-death administration for a married couple.

a. With portability, a married couple would no longer have to create a
bypass trust upon the death of the deceased spouse, in order to use the
exemption of the deceased spouse. Although “bypass™ is easy to say, a
number of complications come to mind in the use of a bypass trust.

First, estate planners commonly use a marital deduction formula clause
in drafting a bypass trust. The purpose is to ensure that the bypass trust
receives the greatest amount possible covered by the exemption but does
not go over the exemption thereby triggering estate tax. Instead, any
amount in excess of the exemption amount would go to the survivor’s
trust, which qualifies for the marital deduction so that the two trusts
together would make maximum use of the deceased spouse’s exemption
while protecting any excess from tax with the marital deduction. The
result of making this optimal use of the exemption by a deceased spouse
is a complicated formula virtually impossible to explain to anyone who
is not an estate planning attorney or other professional.

A second complication is that an irrevocable bypass trust is a separate
taxpayer. This means the bypass trust needs a separate ID number and
a separate income tax return. With portability, there would be no
separate trust, the surviving spouse would continue to use her own social
security number and would not have to file a separate income tax return
in addition to the survivor’s individual 1040.

Third, after the death of the first spouse to die, the division of assets
between the marital deduction trust and a bypass trust is typically
accomplished after the filing of a federal estate tax return, due initially
nine months after death. As a result, there needs to be a preliminary
trust to hold the decedent’s assets between the date of death and the
funding of the trusts. The administrative trust in turn is a separate
taxpayer, requiring yet another new ID number and an additional income
tax return. With portability, there would be no need for an administrative
trust; the decedent’s assets would be treated as transferred to the
surviving spouse on the date of death of the first spouse to die.

b. Another complexity under current law is that the estate of the first
spouse to die must contain sufficient assets to use the exemption of the
deceased spouse. Unless the couple is confident of which spouse will
die first, this means that each spouse must have assets in his or her name
sufficient to use the exemption. The result is that complicated tax
planning drives how a married couple hold title to their property, rather
than nontax, personal reasons. This may require asset transfers from the
spouse with the higher net worth to the other spouse, which might
otherwise be unnecessary, undesirable, impractical, or in some other way
be inconsistent with the couple’s overall planning.






