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IN THE SENATE OF THE UXNITED STATES.

FEBRUARY 28, 1872.—Ordered to be printed.

Mr. LoGAN, from the Committee on Privileges and Elections, submitted
the following

REPORT :

The Committee on Privileges and Elections, to whom was referred the me-
morial of Joseph C. Abbott, claiming to be entitled to a seat in this body
as a Senator from North Carolina, for the term commencing on the 4th day
of March, A. D. 1871, respectfully submit the following report :

Article 1, section 5, of the Constitution of the United States provides
that—

Each House shall be the judge of the elections, retu-ns, and qualificaticns of its
own members.

The duty which devolves upon the Senate in deciding cases that arise
under this clause of the Constitution is in the nature of a judicial pro-
ceeding, and the cases must be decided upon the evidence presented,
and in accordance with legal principles, as established by former par-
liamentary and judicial precedents and decisions.

The only evidence which is before the committee in relation to the
claim of the memorialist Abbott to a seat in vhe Senate of the United
States is as follows:

That, on the second Tuesday of November, 1870, the day prescribed
by law, the two houses of the legislature of North Carolina proceeded
to the election of a Senator from that State for the term of six years,
commencing on the 4th day of March, 1871, with the following results:

In the house of representatives:

Votes

Zebulon B, Vanee received .o ee veeeae ceie i iiiniicceetaaans e iescmececscavses 63
Joseph C. Abbott received. .. - oe e oo et cice e ittt ieaiceiccentecccccanas 32
ETUTR B 7L o 11 10
Members preselit.. coee caee i i i iiettticetccccccacccceanes 105

In the senate:

Zebule: B Vanco received e ee ciceer st teieteecieicieiccctacenessracantcccnnns a2
Josepl. C. Abbott received..ccce ciirnn i ittt iiicit teccctcrcccstanaanan 11
S TR (1 3 1 5
Meigbers present..ocveceen cdocenaannn esessese teetescesceccsssacsnanae s 18

That the number of members present at vae time and so voting con-
stituted a quorum of each house of the legislature ; the coustitution
of North Carolina providing that ¢ neither house shall proceed upon
public business uuless a majority of all the members are actually pres-
ent,” the numbers so present amounting to a majority of all the mem-

bers, {) /
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On the following day the two houses, in the usual form, declared that
Vance had received a majority of the votes east in both houses, and
that he was duly elected as such Senator for said term of six years,
commencing on the 4th day of March, 1371.

It is also further in evidence that said Yance was not on said second
Tuesday of November, 1870, and at no time since has been, qualitied to
serve as such Senator, owing to disability imposed by the fourteenth
article of amendment of the Constitution.

Itis averred that the members of the legislature of North Carolina
80 voting for Vance, at the time their votes were cast had notice of the
ineligibility of Vance, but ne evidence on this point has been presented
to the comamittee, the memorialist relying upon the assuamption that this
was a matter of public notoriety.

It appears, therefore, that Abbott rests his claim to the seat solely
upon what he assumes to be tne legal result of the conceded ineligikil-
ity of Vance, who, although receiving a majority of the votes, is not en-
titled to take the cath of office or hold the seat. He assumes that it is
a conclusion of law that if the candidate who has received the highest
number of votes is ineligible, and that ineligibility was known to those
who voted for him beforc casting their votes, that the votes so cast for
him are void, and should be considered as nullities, and as though they
never had been cast; and, consequently, the candidate receiving the
next highest number of votes is elected.

In support of this view of the ease the memorialist has called the
attention of the committee to a large number of English aunthorities
bearing on this question. While the committee make ne question as to
the general tenor of the decisions to which attention has been called,
yet it is evident that these are based upon a very different rule from
that adopted in our country. To show that this rule is different, the
committee would refer to the following authorities, which are cited 1n
the very able report of Mr. Dawes from the Committee on Elections, in
the case of Smith rs. J. Y. Brown, (Report of Committees, No. 11, 2d
sess., 40th Cong.)

Haywood on County Elections, 535:

If, before the election comes on, er a2 majority has polled, sufficieat notice has been pub-

licly given of his incligidility, the uusuccessful candidate next to him on the poll must
ultimately Le the sitting wember.

Male on Elections, 336:

If au election is made of a person or persons insligible, such election is void, where
tho ineligibility is clear and pointed out to the electors ut the poll.

In the case of King vs. Hawking, (10 East., 210,) Lord Ellenborough
states that suchi is the law in Englaud, ¢ after notice of ineligibility.”

In the case of Claridge vs. Evelyn, (5 B. and A., 8,) Abbott, C. J.,
remarks:

I am of the opinion, therefore, that he (the infant) was ineligible, and due notice of
kis incapacily haring been given o the clectors at the time of the elcction, their voles are
thrown away.

Clerke on Election Committees, 156:

Whenever a candidate is disqualified from sitting in Parliament, arnd nalice thercof
is pudlicly given to the clectors, all votes given to such disqualified candidate will be con-
sidered as thiown away.

This notice, in order to bring the case within the rule, was required
o be strictly formal, and was generally given at the polis. And the
reason for this is apparent, as by their theory a voter who, after due
notice of the ineligibility of a candidate, persisted in voting for him,
was deemed guilty of a ciime. Therefore, as all crimes are committed
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with an intention to commit the offense, it was necessary that the
knowledge of the fact by the voter sl:ould be clear.

Roe on Elections, 256:

It will be reen that the latter proposition ia that which constitutes the law in
cases where misapplication of the franchise by the electors was willful, aud, therefore,
made in their own wrong.

But is such a principle applicable ia a government based upon the
theory that the power emanates from the people! In the British gov-
ernment the case is exactly the reverse, as there the theory is that the
power originates with the monarck, and the privileges allowed the peo-
ple to select representatives are, under that theory, considered as con-
ceded and not as inherent rights. Bat this government rests unon an
entirely different basis. Here the power originates with the people, and
that which the government is anthorized to exercise 18 conceded by the
people. The right to designate who shall exercise this power has never
been delegated. The method by which this choice shall be made known
counsistent with this theory can never be otherwise than by giving the
majority or plurality the right to decide. Any attemnpt to restrict the
right of the voter is an attempt to invade that right; therefore the the-
ory that casting a vote knowingly for an ineligible candidate is in the
nature of a crime which may be punished by ignoring the act of the
majority and recognizing the act of the minority, is in direct conflict
with that most sacred right which the people of this Government have
always guarded with ]ealous care. Such a rule is consistent with the
theory of the British govermment, as it affords one meaus of preventing
the power from passing into the lnnds of the people; but it is directly
at variance with the theory of our Government, as it aﬂ'ords one means
by which that right which the people have of sele-ting their represent-
atives may be abridged.

Wihile, therefore, the general tenor of the English authorities to which
he refers us is admitted to be as claimed by the memorialist, yet we do
not conceive such a rule to be applicable to and consistent with the
political institutions of the United States, where the right of the major-
ity to govern and the government is based upon the consent of the
governed is one of the first political lessons to be learned.

There is also another very strong reason why the English authorities
relied upon by the memorialist are not applicable in the present case,
even if the spirit and fundameantal idea of our institutions were insuffi-
cient to show this.

The third section of the fourteenth amendment of the Constitation,
which imposes the disabilities in question, also contemplates and provides
for the removal thereof by Congress. There is no such feature in the
English law. The English cases are therefore based upon a very dif-
ferent state of facts from those that exist in this country, and are not
precedents for this case.

It is difticult to conceive how the Constitution could grant authority
to Congress to remove the disabilities under which an individual who
has been elected is laboring, and allow hiin to take his seat as a mem-
ber, and yet, at the same time, embrace the idea that such an election
is wholly void and the votes cast for him nullities. Yet Congress by
its action in numerous instances has given the first construction to this
clause of the Constitution, and if the memorialist in this case shall be
admitted to his seat the Senate will have to give the second coustruction.

The English law in question does not obtain in the United States, as
is clearly shown from the following considerations:

First. The judicial decisions are aguiunst it, there being but oue de-







