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Ordered to be printed.
——

Mr. PorxpexrER made the following

REPORT:

The Select Committee to which was referred the credentials of Asher Rob-
bins, chosen ¢ Senator in Congress from the State of Rhode Island
Jor the term of six years, to commence on the fourth day of March,
1853; and, also, the proceedings of the Legisluture of said Slate, con-
vened on the last Monday of October, 1833, declaring the election of the
suid Asher Robbins void, who, thereupon, proceeded to elect Elisha K.
Potter a Senator in Congress for six years to commence on the fourth
day of March, 1888, instead of said Asher Robbins, whose election to
Jill said office had been declared void as afiresaid, have had the whole
subject, so referred to them, under their serious and attentive conside-
ration, and submit the following report:

That it appears by the credentials of Asher Robbins, and the proceedings
of the General Assembly of the State of Rhode Island hereto appended, and
marked A, that the Senate and House of Representatives of said State, then
sitting in the city of Providence, met in Grand Committee in conformity to
the usage of the Legislature in such cases, for the purpose of choosing a
Senator to represent said State in the Congress of the United States; and
that, on counting the ballots, it appeared that Mr. Robbins was elected by a
majority of four votes, who was thereupon declared to be duly elected a
Senator to represent raid State in the Congress of the United States for six
years from and after the fourth day of Mareh then next following: that, hav.
ing performed the duty for which the two houses had met, the Grand Com-
mittee was dissolved, and the members of each house repaired to their re-
spective chambers. It further appears to your committee, that, on the twen.
ty-eighth day of the same month of January, his Excellency Lemuel H.
Arnold, governor of the State of Rhode Island, by commission in due form,
benrinﬁ his signature, under the great seal of the State, did proclaim und
make known the election of the said Asher Robbins as aforesaid, and cansed
the said commission, signed and sealed ss aforesaid, to be delivered to the
said Asher itobbins, which was pressnted to the Senate of the United States,
in open session, on the fourth day of February, 1838; and, vn motion, reud
and entered on the journals of the Senate. By virtue of the force and effect
of the aforesaid commisaion, the said Asher Robbins, Senator elect from the.
State of Khode Island, appeared in the Senate Chamber on the second day of
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December, 1338, was duly sworn to sapport the constitution of the United
States, and took his seat as a member of the Senate.

It further appears to your committec that, at a subsequent session of the
General Assembly of Rhode Island, begun and held at the town of South
Kingston, in said State, on the last Monday of October, 1828, certain proceed-
ings were had relstive {0 the election of the said Asher Robbins as above
menticied, which resuited in the adoption of a declaration or act of the said
General Asembly, by which the election of Mr. Robbins is declared to be
“null and void and of noeffect,”’ and the office vacated. Whereupon, at the
same session of the General Assembly the two Houses met in Grand Com-
mittee on the first day of November, 1838, and proceeded to elect a Senator
to represent the State of Rhode Island in the Couagress of the United States
for the term of six years, commencing on the fourth day of March preced-
ing, to supply the vacancy created, or supposed to be created, by the act
declaring the election of Mr. Robbins null and void: and the majority ap-
pearing to be in favor of Elisha R. Potter, the said Potter was thereupon de-
clared to be duly elected a Senator in Congress from the said State for the
term aforesaid, when the Grand Committee was dissoived and the members
repaired to their respective chambers. That, on the fifth day of the same
month of November, his Excellency John Brown Francis, governor of the
State of Rhode Island, by commission in due form, bearing his signature,
under the great seal of the State, did proclaim and make known the election
of the said Elisha R. Potter as aforesaid, and cause the said commission,
signed and sealed as aforesaid, to be delivered to the said Elisha R. Potter,
which wes presented to the Senste on the second day of December last, and
on the fifth day of the same month referred to this committee. The docu-
ments relating to those procesdings are subjoined, and marked B. This
statement of the case is deemed sufficient to show the questions which arise
for the consideration of your committee, and which they now proceed to
examine.

1. Was the commission of Asher Robbins made and executed in conformi-
ty with the provisions of the constitution of the United States, and the laws
and useges of Rhode Island prescribing the time, place, and manner of
choosing Senators to Congress?

8. Was Mr. Robbins, at the time of his election, eligible, nccording to the
constitution of the United States, to the office of Senator?

8. Was he chosen by the Legislature of the State of Rhode Island?

If these questions be answered affirmatively, it will be unnecessary to in-
quire into the validity of the subsequent election of Mr. Potter, or into the
power of the Legillature to create a vacancy, by annulling the act of their
predecessors; and therefors your committee limit the views which they
deem it proper to take of the subject referred to them, to the objections made
to the commission of Mr. Robbins on the ground that the Legislature by
whom he was chosen had no power to elect a Senator to Congress, and that
the governor who signed and sealed his commission was not, at the time,
competent (o exercise any power, or perform any duty, in his official charac-
ter. These objections rest on the same general principle; and if they are
supported by the facts disclosed in the case, oonnected with the constitution
and laws of the State, it will Zhen be proper to examine ths claims of Mr.
Potter to « seat in the Senate, and not otherwise,

The constitution of the United States provides that # each bouse shall be
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the judge of the elections, returns, and qualifications of its own members.”
Article 1, sec. 5.

The members of the House of Representatives are to be chosen by
by the people of the several States having the qualifications requisite for
electors of the most numerous branch of the State Legislature. The mem-
bers of the Senate are to be chosen by the Legislatures of each State, and
the times, places, and manner of holding elections for Senators aad Repre-
sentatives shall be prescribed in each State by the Legislature thereof; but
the Congress may at any time, by law, make or alter such regulations, ex-
cept as to the places of choosing Senators. Congress having passed no law
on the subject, we must look into the statutes of the several States for those
regulations, and conform our action to them. The Senators from each State
are equal 'in number, and cannot be increased or diminished even by an
amendment of the constitution, without the consent of the States respec-
tively. They are chozen by the States as political sovereignties, without
regard to their representative population, and form the federal branch of the
National Legislature. The same body of men, which possesses the powers of
Jegisiation in each State, is alone competent 1o appoint Senators to Congress
for the term prescribed in the constitutjon. Inthe performance of this duty, the
State acts in its highest sovereign capacity, and the causes which would rea-
der the election of a Senator void, must be such as would destroy the vali-
dity of all laws enacted by the body by which the Senator was chnsen.
Other causes might exist to rander the election voidable, and these are enu-
merated in the constitution, beyond which the Senate cannot interpose its
authority to disturb or control the sovereign powers of the States, vested
in their Legislatures by the constitution of the United States. We might
inquire, was the person elected thirty years of age at the time of his elec-
tion? Had he been nine years a citizen of the United States? Was he, at
the time of his election, a citizen of the State for which he shall have heen
chosen? Was the election held at the time and place directed by the laws
of the State? These are facts capable of_clear demonstration by proofs, and
in the absence of the requisite qualifications in eithe: of the specified cases,
or if the existing laws of the State regulating the time and place for hold-
ing the election were violated, the Senate, acting under the power to judge
of ¢ the elections, returns, and qualifications of its own members,” might
adjudge the commission of the person elected void, although in all other re-
spects it was legal and constitutional. But where the sovereign will of the
State is made kuown through its Legislature, and consummated by its pro-
per official functionaries in due form, it would be a dangerous exeriion of
power to look behind the commission for defects in the component parts of
the Legislaturs, or into the peculiar orga.ization of the body for reasons o
Jjustify the Senate in declaring its acts absolutely null and void. Sucha pow-
er, if carried to its legitimate extent, would subject the entire scope ol State
legislation to be overruled by our decision, and’ even the right of sufirage of
individual members of the Legislature, whose elections were contested,
might be set aside. It would also lead to investigations into the motives of
members in casting their votes, for the purpose of cstablishing u charge of
bribery or corrug::on in particular capes ‘These matiers, your committee
think, Properlz long to the tribunals of the State, and cannot constitute
the basis on which the Senate could, without an infringement of State sove.
reignty, cleim the right to declare the election of a Senator void, who pos-
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sessed the requisite qualitications, and was chosen according to the forms of
law and the constitution.

These general views are offered to show that contested elections in the
popular branch of Congress, where the people exert, in their primary capa-
city, the right of sufifrage under various limitations and restrictions in the
choice of Representatives from certain prescribed disiricts, open a much
wider field of inquiry and investigation than a like contest for a seat in the
Senate, which is a body wholly federative in its character and orge-
nization, and whose members hold their appointments from, and represent,
the States as political sovereignties. Your committee having regard to
these rules as applicable to all contested elections in the Senate, proceed to
apply them to the case now under consideration.

t is admutted that the sitting member, Asher Robbins, possesses all the
qualifications required by the constitution of the United States to be a Sen-
stor in Cengress, and that his commission, as such, is in due form accord-
ing to the laws and usages of Rhode Island. These points being conceded,
the remainir.,g and the only question to be decided, is, was the body by
which he was chosen a Senator, the Legislature of Rhode lsland? or, was it
merely an assemblage of citizens without authority to pass laws, prescrib-
ing that which is right, and prohibitiug that which is wrong, to the people
of the State? On this ground both parties seem content to rest their claims
to a seat in the Senate.

The General Assembly of Rhode Island, as at present organized, con-
sists of two separate and distinct branches; the Senate, over which body the
governor presides, and the House of Representatives—each chosen by the
people of the State who are freemen or freeholders, and entitled to vote at
elections. The governor and Senate are elected annually. The mem-
bers of the House of Representatives semi-annually., . To constitute a
Legislature capable of enacting laws, or performing any other duty con-
fided to that body by the constitution of the State or ofthe United States, it
is essential that there should be in existence, at the same time, a governor,
or some officer authorized to perform: the executi~e functions; a Senate, and
House of Representatives. In the sbsence ot either, the other brancnes
could not perform any act which would be obligatory on the people of the
State. We are then brought to the inquiry whether these component parts
of the Legislature of Rhode Islund were assembled at Providence, in Jan-
uary, 1833, when Mr. Robbins was elected in Grand Committee a Senator
to Congress? I: is ulieged, on the one hand, that the governor and Sen-
ate had ceased to exist in the month of May, 1832, by the expiration of the
term of one year for which they had been elected, and the failure of the
people to elcct their successors by a majority of all the votes given in, ac-
cording to the constitution and laws of the State. On the other, it is main-
tained that the powers of the governor and Senate were, by law, extended
until their successors should be duly chosen and engaged, for which purpose
special elections were ordered and held, but without success, p:ior to the
time at which Mr. Robbins was elected. For the purpose of forming a cor-
rect judgment of this anomaly in the constitution of the Statc, it is necessary
to recur to the ancient charter of Ctarles the Second of England, granted to
the colony of Rhode Island and Providence Plantations in 1663, which has
not been superseded by n written constitution since the revolution; and to
the variots laws which have becn enacted, modilying the provisions of that
charter in «wuch mauner us to adapt it to the condition and convenience of
the paople of the State. By the charter, certain political powers, rights, and
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privileges, are granted to the inhabitants of the colony, among which are
the following:

« And, further, we will and ordain, and by these presents, for u-, our heirs,
antl successors, do declare and appoint that, for the better ordering anil ma-
naging, of the affairs of the said company and their successors, there shall
be one governor, one deputy governor, and ten assistants, to be from time
to time constituted, elected and chosen, out of the freemen of the said com-
pany for the time being, in such manner and form as is hereaiter in these
presents expressed; which said officers shall apply themselves to take care
for tha best dispusing and ordering of the gencral business and affairs of,
and concerning the lands and heredilaments hereinafter mentioned to he
granted, and the plantation thereof, and the government of the peopie
there.””—Charler of R. 1., page Gth, Digest 1823,

« And that forever hereafter, twice in every year, thatis to say, on every
first Wednesday in the month of May, and on every last Wednesday in
October, or oftener in case it shall be requisite, the assistants, and such of
the freemen of the said company, not exceeding six persons for Newport,
four persons for each of the 1:spcciive towus of Providence, Portsmouth,
and Warwiek, and two persons for each other place, town, or city, who shall
be from time to time thereunto elected or deputed by the major part of the
freemen of the respective towns or places forwhich they shall be so elected or
deputed, shall have a general meating or 2ssembly, then and there to consult,
advise, and determine in and about the affairs and business of the said com-

any and plantations, And, further, we do, of our especial grace, certain
gnowledge, and mere motion, give and grant nnrty the said governor and
company of the English colony of :{hode Island and Providence Plan-
tations in New England, in America, and their successors, that the govern-
or, or, in his absence, and by his permission, the deputy governor of the said
company for the time being, the assistants, and such of the frecemen of the
said company as shall be so as aforesaid elected or deputed, or so many of
them as shall be present at such meeting or assembly as aforesaid, shall be
called the General Assembly; and that they, or the greatest part of them then
present, whereof the governor or deputy governor, and six of the assistants,
at least to be seven, shall have, and hercby have, given and granted unto
them (ull power and authority from time to time, and at all times hereafter
to appoint, alter, and change such days, times, and places of meeting and
general assembly, as they shall think fit, &c.”” * * * * *

“JAnd from lime to time to wnake, orduin, constitute, or repeal, such
laws, statwules, orders and ordinances, forms and ceremoiies of govern-
ment and mugisiracy, es to them shall seem meet for the good and
welfare of the suid company, and for the yovernment and ordering of
the lunds and hereditaments hereinafter mentioned to be granted, and
of the people that do, or at any time hereafier shallinhabit, or be with-
in the same, so as such luws, ordinances, and cunatitutions so mnade be
not contrary and renugnant unlo, but as near as muy be agreeadle lo
the laws of this our reulm of England, conridering the nature and con-
stitution of the place and pevple there.”’— Ligest ¢f 1822, pages 6, 7, &
8, ¢f Charter.

«¢ And further, our will and pleasure is, and we do hereby for us, our
heirs and auccessors, estahlish and ordain that yearly, once in the year for-
ever hereafter, numely, the aforesaid Wednesday in May, and at the town
of Nuwport, or elsewhere, if urgent occasion do require, the governor, de-







