HART-SCOTT-RODINO
Interview #2
Wednesday, December 10, 2003

RITCHIE: In our last interview, you mentioned several major legislative fights we
should talk about, including the Hart-Scott-Rodino Antitrust Improvements Act. You
indicated that you had more to say about it because it really was your trial by fire on the floor
of the Senate. Exactly what was it all about, what was your role in it, and what does it say
about the Senate as an institution? Then we can talk about the Airline Noise bill and other
matters.

LUDLAM: It’s been fun for me to go back and to review the record of that bill and
to match it with my memories of what happened. The Hart-Scott-Rodino bill was a titanic
struggle. The floor fight on this bill occurred in 1975, less than a year after I arrived in the
Senate. The debate went right to the character of the Senate—focusing intensively on the
rights of individual senators to thwart the will of the majority.

I doubt if there is any other struggle in Senate history where one individual attempted
so strenuously to stop action on legislation supported by a very determined majority. At
several points, the struggle led the Senate to a precipice. It was an incredible drama for a

young staffer like me, new to the Senate, to witness this brawl from a front row seat.

In terms of statistics, we were on the floor for sixteen days. There were eighty-four
roll-call votes. It’s hard to imagine a fight today where they would take up that much time
and endure that many votes. In fact, the Senate has changed the filibuster rules since then,
so some of the post-cloture filibuster tactics that were used against this bill could not be
utilized now.% During this brawl, we made hundreds of formal and informal parliamentary
inquiries. Murray Zweben, the parliamentarian at the time, told me that he retired early
because of the fight with Senator Jim Allen, the leader of this filibuster.

RITCHIE: Do you have any idea why it got so intense on this particular bill, the
antitrust bill?
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LUDLAM: The antitrust bill was very threatening to the business community. This
was the first big fight for the Business Roundtable, which has become a formidable lobby
for the business community. This bill basically empowered all of the state attorneys general
to file class action antitrust lawsuits on behalf of consumers against businesses for price
fixing and other antitrust violations. The antitrust law calls for treble damages, so the liability
was potentially very large.

We all know that state attorneys general tend to be very ambitious and
aggressive—witness Elliot Spitzer in New York. So the bill was going to lead to an awful
lot of trouble for the business community. By current standards, this was a very left-wing bill
—and it’s inconceivable that it’d be given serious consideration today.

RITCHIE: Although the Republican minority leader was a co-sponsor of the bill.

LUDLAM: Yes, Hugh Scott was involved with the bill and supported it. Some
conservative Democrats had heartburn about the bill, led by Jim Allen, and Peter Rodino
hated the bill. Rodino eventually went along with the bill because his committee was more
liberal than he was and he settled for getting his name on it. In the Senate, there were some
Republicans supporting the bill and President Ford eventually signed it into law. That didn’t
persuade Allen not to fight nearly to the death to kill it.

Jim Allen was an absolutely fabulous individual for whom I had and have great
respect.”” He was very kind, very bright, and very principled. He knew the Senate rules
because he had been president of the Alabama senate, and the Alabama senate used the U.S.
Senate rules. So he already knew the Senate rules before he got here. He didn’t learn them
here. Allen was a typical Dixie senator, very pro business. He was a Democrat, but a very
conservative Democrat and he saw that the antitrust bill would be very tough on the business

community.

Despite the fact that I was fighting to pass the bill and Allen was trying to kill it, I
came to revere him. I remember one incident with Allen that shows what kind of man he
was. [ was working on some issue—I don’t recall the substance—and Allen had an interest
in it. He asked to meet with the staffer who was handling it—not to meet with another
senator, but to meet with the staffer. I went over to his desk on the Senate floor. He had a
desk on the aisle and we started talking. It didn’t seem right for me to stand next to him when
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he was sitting, so I sat down on the floor next to his desk, in the aisle. We had an extended
discussion of the matter. This was before TV came to the Senate. No staffer would sit on the
floor now! We talked for a very long time, perhaps an hour. [ was partially blocking the aisle.
He didn’t mind negotiating with a lowly—literally lowly—staffer. He was not a man with
the usual arrogance of senators in this institution. I don’t recall if I satisfied his concerns, but
I vividly remember what a kind and engaging person he was. I admired him greatly as a
human being. [ was very sad when he died. On the antitrust legislation, however, he was our

mortal enemy.

The fight on this bill basically was between Bobby Byrd, who then aspired to become
majority leader to succeed Mike Mansfield, and Senator Allen. Byrd wanted to prove to the
liberals that he could be trusted.®® Passing Phil Hart’s antitrust bill at a time when Phil Hart
was dying of cancer was one of Byrd’s political strategies to ingratiate himself within the
Democratic caucus. It pitted Byrd’s superb knowledge of the Senate rules against Jim Allen’s
superb knowledge of the rules.

I'was involved because my boss, Jim Abourezk, was one of the champions for the bill
in the Judiciary Committee. Jim was a liberal and anti-business, so he was a natural supporter
of a bill to increase antitrust enforcement. The other leaders were Phil Hart and Ted
Kennedy. Other members were involved, but it was Phil Hart’s bill with Kennedy and
Abourezk serving as his principal assistants. Hart was chair of the Judiciary Committee’s
Antitrust Subcommittee. Jim Allen was very pro-business, so he led the opposition to the
bill. The bill was considered to be Phil Hart’s swan song in the Senate. And of course, Hart
was beloved, absolutely beloved, by his colleagues.

I’m not sure Byrd had any firm views on the antitrust issues in this bill, but he was
the assistant majority leader and he was going to pass Hart’s bill if he died trying—and he
almost did die trying. Let me describe a series of dramatic events I witnessed during those

sixteen days.

The first major confrontation occurred on May 28, 1976. Jim Allen was holding the
floor tenaciously to prevent Byrd from bringing up the bill and filing a cloture petition on it.
Allen’s strategy was to run out the Senate clock on the session. Byrd needed to get
recognized to bring up the bill and file a cloture petition on it to stop the filibuster. Allen was
filibustering Byrd even bringing up the bill, so Byrd couldn’t file the cloture petition. A bill
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has to be made the “pending matter” before cloture can be filed.

Atone point Allen innocently asked for unanimous consent for something trivial, and
Byrd used that as an excuse to take him “off his feet,” to secure the recognition of the chair,
bring up the bill, and file the cloture petition. It was an incredibly dramatic moment.
Recognizing Byrd was probably not appropriate as a parliamentary matter, but Byrd forced
the chair to recognize him so that he could do what he needed to do. This event and Jim
Allen’s response to it is printed in the May 28 Record.

When the Senate got around to the cloture vote on June 2, Jim Allen put in a long,
pained statement explaining how aggrieved he was, personally, that his friend Bobby Byrd
had screwed him on this parliamentary maneuver. Three months later this event still rankled
with Senator Allen. He was engaged in a second filibuster on the antitrust bill and said, “I
trust that the substitute [amendment he was offering] will appear in the Record. However,
I am not going to ask unanimous consent that it appear in the Record because I recall all too
vividly that on one occasion in the Chamber, the Senator from Alabama, as the rules allow,
did make a unanimous consent request and the Chair ruled that the Senator from Alabama
lost the right to the floor by making that unanimous consent request. That was clearly in
contravention to the rules, but what could the Senator from Alabama do?”

On August 27 Allen commented in amazement that he’d managed to get recognized
at a time when Senator Byrd was also seeking recognition. Allen said he had approached the
senator who had been the presiding officer and said, “I thought you had been sent to the
Chair to do the day’s dirty work” (of recognizing Senator Byrd over Senator Allen, as had
happened on May 28). Senator Allen explained that he’d used that “indelicate
expression”—“dirty work”—because “the Senator from Alabama had not been recognized
on anumber of occasions when the rules would have required him to be recognized.” Senator

Allen refused to name the individual, referring to him as ““a faceless, nameless entity.”

All of this, of course, refers back to May 28 when Senator Byrd had taken Senator
Allen “off his feet” in order to make the antitrust bill the pending business and file the
cloture petition.

RITCHIE: Were they arguing that if he asked for unanimous consent, it was the
second speech on that issue?
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LUDLAM: No, the bill wasn’t pending and we hadn’t invoked cloture on it. The
issue was whether Allen in making this unanimous consent request had lost his right to the
floor. When Allen made the unanimous consent request, Byrd jumped, he asked for
recognition, got recognition, brought up the antitrust bill and filed the cloture petition on it

—all in about five seconds.

Doing this at this time was critical to the passage of the bill. Allen was trying to
prevent Byrd from getting the floor to bring up the bill and file the cloture petition. Then he
asked for unanimous consent to print something in the Record and that was Byrd’s opening.
He pounced.

I don’t know if Senator Byrd and Murray Zweben had talked about this strategy in
advance, and had a friendly senator posted in the chair poised to recognize Byrd, or whether
this just happened spontaneously. Murray was there advising the chair on how to rule. The
chair is required to recognize the majority leader or his substitute—but only if the floor is
open. The chair is required to protect the rights of individual senators who are holding the
floor. Senator [Gale] McGee, a reliable supporter of the legislation and of Senator Byrd, was
in the chair at that crucial time on May 28, and he was the one who recognized Byrd instead
of letting Allen continue his filibuster.

Despite Senator Allen’s suspicions, I think that this event occurred spontaneously,
without any plan set in advance. Byrd is a forceful man, he’s quick on his feet, he sensed an
opportunity, he demanded recognition, and then McGee recognized him. Bam, bam, bam.
McGee was the “faceless, nameless entity.”

Allen’s protests were to no avail. Allen was screaming for recognition and demanding
his rights, but McGee had the power of recognition and he used it to recognize Byrd. This
proves that the chair’s power of recognition—who to recognize as next to speak—is truly a

critical power. In this case it saved the bill.*

So Phil Hart’s bill became the pending business
and the Senate then invoked cloture on it to bring the debate to a close. However, this turned

out to be only the bare beginning of the fight.

Allen launched into an unprecedented post-cloture filibuster. This sounds like a
contradiction in terms—a vote for cloture is supposed to end filibusters. But in this case
Allen had a strategy for filibustering after cloture was invoked—by calling up amendment
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after amendment, making repeated motions and appeals, and engaging in other obstructionist
and dilatory tactics. There were supposed to be only one hundred hours of debate, but this
didn’t count the time it took to take a vote. So he’d use five seconds of his time and then the
vote would take twenty to thirty minutes. This tactic could tie the Senate in knots for months,

all within the “one hundred hour” post-cloture debate limit.

When they’d written the “hundred hour” rule, everyone thought that after cloture was
invoked, the senators would let the bill pass. No one imagined that invoking cloture would
be the bare beginning of the fight. The Senate is a gentle body and everyone just thought that
the senators would be gentlemen when a sixty-vote margin for a measure was established in
the cloture vote. So they didn’t write the rule so that it’d prevent the type of post-cloture
filibuster Allen launched. He was operating within his rights, but there is no doubt that he
was pushing his literal reading of the rule to the point of absurdity. If his interpretation of the
rule was permitted to stand, the whole cloture procedure for limiting debate would become

a sham and meaningless.

As I will explain in a minute, Allen’s tactics several times led the Senate to the
precipice as it moved to crush his very small group, which was thwarting the will of the

overwhelming Senate majority.”

The second dramatic event occurred on June 7. We had an incredible turn of events
in connection to an amendment from Senator [Quentin] Burdick.” This was one of many
amendments Allen and his group proposed to the bill after cloture had been invoked. Burdick
was not a noted legislator of substance during his career, but the industry folks who didn’t
like the antitrust bill got him to offer an amendment that would have prevented the use of
contingent fees by plaintiffs in private antitrust cases. This would have pretty much killed
the type of antitrust litigation we hoped to spawn. The plaintiff’s antitrust bar file these cases
on a contingent fee basis, where the lawyers are paid only if they win a judgment for their
client. The Burdick amendment was popular because nobody likes contingent fees. Burdick
was—shall I say—the ““shill” for this amendment. [ Laughs]

Burdick offered the amendment, and we knew the whole bill was a risk. We knew
this amendment would kill the bill. The Senate voted on this amendment on June 7, vote
number 227. We’re sitting there, and we don’t know whether we are going to win or lose this
vote. It was razor thin.
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Then, in a total surprise, the chair announced that it was a tie vote on tabling the
Burdick amendment. A tie vote meant that we had failed to table the amendment. To win a
vote, you need a majority. A tie means you don’t win. The vice president was nowhere to be
found. We guessed that he’d support us, but he was nowhere in sight. All of us were looking
at each other trying to figure out what happens now. We hadn’t tabled the amendment, it was
still alive. Burdick didn’t have a majority to pass his amendment, but he wasn’t dead. Myriad
calculations flowed through our heads on what to do next.

Do we hold things up and try to bring in the vice president to help us? Can we do
that? If we could find him, would he take our side? Should we move to reconsider the vote
on the motion to table? Only a senator who votes in the majority can make the motion, so

that option wasn’t available.

As our brains scrambled to figure out what to do next, there was a long and pregnant
pause. For about a minute nobody said a word. Everybody was stunned as we tried to figure
out what this meant for the bill and what would happen next. No one asked for a quorum call
to suspend the action. Everyone was silent. Then the chair announces that the legislative
clerk had miscounted the vote. I have never seen this!

The chair announced that the announced vote was a mistake and we had won the vote
and tabled the amendment. The announcement that they had miscounted the vote is at page
16836 of the June 7 Record. The chair was so embarrassed by the situation that he ordered
a “recapitulation” of the vote, a second vote. This is the only time I’ve seen this in the
Senate. So the Senate voted a second time. It was a tabling motion against a motion to
reconsider the vote, vote number 228. This is in the Record of June 7. And we won the
second vote, the recapitulation. Not before or since have I heard of a “recapitulation” of a

vote. It was a very unusual situation!

I’ve never seen the clerk miscount before. And the miscount was on the single most

threatening amendment to the bill.

RITCHIE: It was an honest mistake?

LUDLAM: Yes, an honest mistake, totally honest mistake, and it occurred when the
bill’s fate was in jeopardy. They had counted one member twice—Senator [Thomas]
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Mclntyre.” Senator MclIntyre later explained what had happened. He said he’d voted “no”
on the Burdick amendment. He said that it was “the understanding of the Senator from New
Hampshire that the motion was to reconsider and [ voted ‘no.’”” He learned of his mistake and
“came to the floor and changed my vote” before the vote was announced. You can change
your vote before the vote is announced, but thereafter you can only change your vote by
unanimous consent if it doesn’t change the outcome.

We’d had so many different types of votes. We’d had votes to table, votes to
reconsider, votes to table motions to reconsider, and other votes. So it’s not surprising that
Mclintyre was confused. He explained, “I think an error was made at the desk in failing to
expunge my original vote on the motion to table.” So McIntyre was counted as voting both
“yes” and “no,” which yielded the initial “tie” vote. When his duplicate vote was deleted, we
won on the vote to table the Burdick amendment. But we still had to endure the
“recapitulation,” which was nerve-wracking.

The third series of dramatic events began on June 8. As the debate proceeded, we all
become increasingly stressed. We had endured an incredible numbers of votes, live quorums,
motions to table, motions to table motions to reconsider. Just bizarre stuff. So as was his
practice, Senator [John] Pastore started a series of speeches as only he could do, saying, “It’s
six o’clock and we should be home with our children and our wives. We are embarrassing
ourselves.” There was a fabulous speech of Pastore’s on June 8 at 1639-16941 and another
one on June 9 at 17241. He even threatened to make some unprecedented points of order
against what he considered to be dilatory tactics. It got wild. You can hear the emotion when
you read the Record.

At one point, there was a vote on a motion to adjourn, and then there was a motion
after that on a motion to recess. You can see in the Record that the members were saying
“Why? Why?” The level of frustration was rising to the point of real anger.

Then we came to the fourth incident, one that completely inflamed the situation. This
occurred on June 9. Senator [Bill] Scott of Virginia was part of the Allen group filibustering
the bill. Cloture had been invoked so each member is supposed to be able to speak for only
one hour before the final vote.
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Early in the day, Senator Helms had helped his fellow North Carolinian, Senator
[Robert] Morgan, one of the managers of the bill and a very strong proponent of it, to secure
for Morgan an extra hour to debate the bill. As a manger of the bill, Morgan needed some
additional time.” This was accomplished when Senator Glenn and Senator Bentsen got

unanimous consent each to give Morgan a half hour of their allotted hour.

At another point that day, Senator Helms asked unanimous consent that Senator
Brock be permitted to transfer thirty extra minutes to Scott so he could extend his speech.”™
Objection was heard to that, from my boss. Given that Helms had helped Morgan secure
some extra time, it was not very kind of my boss to object when Helms tried to secure some
extra time for Scott. But tempers were short, Abourezk could be pretty temperamental, and
he had objected. Scott then said, “I would like to see more senators to be in the chamber
while I am making this talk” so he called for yet another live quorum call.” This offended
us, but lots of the actions of the opponents were offending us at this point. After the live
quorum call, Abourezk hit Scott with a tabling motion on his pending amendment, which
passed 51-35.

When everyone was settling back to hear the rest of Scott’s incredibly dilatory and
whining speech—his speeches were always boring, so nobody was listening—he said, “I
think there are very important matters that are being brought to the attention of the Senate.
I have only 37 minutes remaining. I ask unanimous consent that I have thirty extra minutes
under cloture to debate the bill.” None of us heard what he’d said. What he said was lost in
the droning. We were tired and busy doing other things. Cloture had been invoked. He had
an hour, and he asked for thirty extra minutes. This is at the June 9 Record at 17254.

It’s probably no coincidence that Jesse Helms was in the chair. Back then, even when
Democrats were in power, both Democrats and Republicans would serve as president pro
tempore of the Senate.”® Helms quickly mumbled, “Is there any objection? The chair hears

none. Without objection, it is so ordered.” All done in a few seconds. Mumbled.

When this occurred, I was sitting there down in the well at the majority leader’s
desk.” I hadn’t heard what Scott and Helms had said. Hart wasn’t there. Abourezk wasn’t
there. Kennedy wasn’t there. Morgan wasn’t there. No Democratic senator was there at the
time—which is not an unusual situation in the Senate. [ was distracted. We staff were always
busy—figuring out what the next amendment might be, figuring out who we could get to
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speak against the next amendment, and myriad other elements of managing a monstrous
debate.

The Scott unanimous consent for thirty extra minutes had been granted before we had
any chance to do anything to stop the UC. Staff can’t stand up and object! Only members can
do that. Our view was that Helms—a Republican sitting as the chair when Democrats
controlled the Senate—had gaveled this through only to help Scott and frustrate the majority.
Helms had been trying unsuccessfully to give Scott some extra time and here he abused the
power of the chair to get it done.

To my knowledge, no member of the minority caucus has sat in the chair since then.
I believe that this was the last time a member of the opposition party sat as the presiding
officer of the Senate. It was Bill Scott and Jesse Helms who ruined the institution of
bipartisanship for the president pro tempore of the Senate. This means that the burdens of
presiding fall entirely on the majority and are not shared with the minority. This has helped
to make the life of freshmen senators—who are required to preside—even more miserable.

It’s relieved freshmen senators in the minority from any presiding time.

RITCHIE: That Scott unanimous consent would have set a dangerous precedent for

cloture as well, if you could extend the post-cloture debate by unanimous consent.

LUDLAM: Absolutely. The reaction to the Allen-Helms abuse of the power of the
presiding officer was swift and dramatic. You can read the Record to see the flavor of the
response. It jumps right out of the page. It focused on moving to majority cloture, a dramatic

t.”® Scott said that he had made the request in jest.

break with Senate traditions and preceden
He said, “I fully anticipated that there would be an objection. None having been made, I do
want to take the opportunity to complete my remarks.” He said, “I thought someone would

object” and nobody did.

Mansfield took the floor that day (see the June 9 Record of 17254 to 55, and again
at 17274 to 75) and he went completely nuts. He said that there had never been an event like
this in the history of the Senate. He was truly outraged about what had happened. Scott
responded in a very lame sort of way and Mansfield just went on and on about how angry he

was.
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To this point in the debate, we had suffered fifty-four votes. We had had votes on
twelve amendments, eighteen votes on motions to table amendments, eight votes on motions
to table motions to reconsider previous votes, two votes on motions to reconsider previous
votes, one vote on a motion to table appeal of the ruling of the chair, seven votes on motions
to instruct the sergeant at arms [live quorums], four votes on motions to recess and adjourn,
and one vote on cloture. This is what it means to suffer a “post-cloture” filibuster. The
senators were furious. And then Bill Scott pulled this stunt to get extra time. Basically, it was
the last straw for Mansfield, normally a very patient man.”

Before I complete the story of the aftermath, let me offer a few observations about
Bill Scott. Unlike Mansfield, Scott was not noted to be one of the brightest members who
ever served in the body. He’d once called a press conference to denounce—and effectively
publicize—a charge that he was the “dumbest” senator. It’s still cited around here as an
example of when not to hold a press conference!

During the tortuous debate on the antitrust bill, I was riding in the elevator with Scott
and a number of other senators. Some senator—I think it was Bentsen or Bayh—made a
comment about the brawl on the bill and said it was like the Senate was “going through male
menopause.” Bill Scott pipes up, “Yeah, but it only happens once a month” (confusing
menopause with menstruation). Everybody on the elevator was completely dumbfounded and
fighting hard not to laugh out loud. [Laughs]

There was another incident right about the same time. I had known a guy named Jim
Carty when we were both lawyers at the Federal Trade Commission. During this debate, |
ran into him and he introduced himself as “Pat Carty.” I asked him why he changed his name,
and he said he was working on Bill Scott’s staff and they had two “Jims” on the staff. Bill
Scott couldn’t keep them straight, so Jim Carty changed his name to “Pat Carty.” Anyway,
that’s Bill Scott. You can see why we weren’t listening when he pulled his unanimous

consent trick.

The Scott and Helms trick had profound ramifications. At that point,
Byrd—obviously with Manfield’s support—threatened to move to suspend the rules of the
Senate to use the majority’s power to crush this pesky minority. Cloture requires sixty votes
out of one hundred, but Byrd threatened to crush their shenanigans with fifty
votes—effectively majority cloture. This was on June 9 at Record page 17273. Mansfield
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said he’d support majority cloture and he filed the motion to suspend the rules. His motion
was printed in the Record at 17280 to 82.

Mansfield and Byrd were so angry at what was happening on this bill that they were
ready to invoke majority cloture. They threatened Allen and his small team with dire and
precedent setting consequences for their obstruction. That is how raw the feelings were about
what was happening to Phil Hart’s antitrust bill.

Despite this threat to suspend the rules, on June 10 the Allen/Scott shenanigans
continued. We had a live quorum, a tabling vote, another live quorum, a tabling vote, a vote
on the sense of the Senate about dilatory actions, another tabling vote, a tabling vote about
the Helms amendment, another tabling vote, blah, blah, blah. It went on and on and on the

next day.

The issue of majority cloture is now front-and-center again as Republicans consider
the “nuclear option” of using their control of the Senate to secure a ruling from the presiding
officer, presumably Vice President Cheney, that filibusters of judicial confirmations are
dilatory or unconstitutional. That ruling might be appealed and the vote on the appeal is a
majority vote, not a super majority. This would mean that you don’t need sixty votes to stop
a filibuster of a judicial nominee; you only need a simple majority. This would end filibusters
of judicial nominees and it would radically change the Senate.*

Filibusters or the threat of filibusters are a daily fact of life in the Senate. The
tradition of “extended debate” goes back 160 years. Columnist George Will argues that
filibusters are a conservative mechanism that prevents precipitous and unwise policy making.
Others argue that a simple majority should be able to “work its will.” The potential risks to
minorities from majority mob rule is an issue that goes back to the Federalist Papers. So the
anger and response we saw from Mansfield and Byrd went right to the heart of the Senate as

an institution, nothing less.®'

With the Mansfield and Byrd motion to suspend the rules hanging like a Sword of
Damocles over the Senate, and over Allen, he came to us to talk about a compromise. We
were angry, but we knew also that the Senate was about to implode, so we entered into
negotiations with Allen. They were tense and exceedingly arcane, but eventually we reached

an agreement, a compromise.
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Finally Senator Byrd offered the compromise to end the debate and get it passed. This
was amendment number 274. The negotiations that led to the Byrd compromise amendment
resulted directly from the Scott unanimous consent gambit and the Mansfield motion to
suspend the rules and invoke majority cloture. This led both sides to talk about how to end
this brawl. There were endless meetings, offers, counteroffers, and posturing.

In the end, when we had the best deal we could get, we had our meeting on the couch
with Phil Hart. Phil was suffering terribly from radiation and chemotherapy. As I mentioned
in our last interview, during that fateful meeting on the couch in the back of the Senate, Phil
Hart said, “Just tell me that we are not agreeing to this compromise because I’'m dying.” We
said it was a reasonable deal and we agreed to it. And that became the Byrd compromise

amendment.

Later, on August 31, my boss explained the basis for the compromise. He said, “Due
to the illness of Senator Phillip A. Hart, who was no longer physically able to keep up with
the pace at that time...[B]ecause this is Senator Hart’s bill, a number of us who are involved
in the legislation then agreed to go ahead with the weakening process.”

We were all determined to pass the bill before Phil Hart died. He was not physically
able to sit in his chair in the Senate during the debate. He would often sit with staff back on
the couches in the rear of the chamber—this was before TV cameras. No senator would do
this today.

Eventually, as a result of this vote on the Byrd compromise, we did pass the bill in
the Senate. As you can see, it took several trips to the precipice to get the compromise done
and pass it. With this compromise, we thought we had an agreement that that would end the
filibusters. But, to our shock, when the House version of the bill came over to the Senate,
Allen entered into another filibuster. This was in late August.

We were completely livid, having gone through sixty-seven votes on the first debate
on this bill. We were not happy at the prospect of another filibuster-by-amendment. This next
round of the fights started on August 27 when Byrd attempted to take the Senate bill to
conference with the House-passed bill.
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To put this second filibuster and the whole fight in context, right in the middle of this
second filibuster, on August 30, the Senate voted to name the building in which we are
sitting the “Philip A. Hart Building.” Right in the middle of this vicious and bitter debate.
It’s in the August 30 Record at page 28423.

Two of the members who spoke vehemently in favor of the idea were Jim Allen and
Roman Hruska, who were leading the opposition to Phil’s antitrust bill. This was very
dramatic, very sentimental. All this just goes to show how much the stature of an individual
—Phil Hart—can affect the course of what happens in this institution.

So with Byrd attempting to take the Senate bill to conference with the House, Allen
insisted on amending the Senate bill. As is the typical case, Byrd had taken up the House bill
and offered the Senate-passed bill as an amendment to it. This is the way you set up a
conference. You have a House version of a bill and a Senate version. At the moment Byrd
offered the Senate-passed bill as an amendment to the House-passed bill, the Senate
amendment was fully amendable. So Allen was moving to kill the conference by offering
endless amendments to the Senate amendment to the House bill.** He was offering the same
amendments he’d offered to the Senate bill itself. It was maddening.

We then suffered seventeen votes on Allen’s amendments to the Senate amendment
to the House bill. At one point Allen asked that the entire House bill be read, and at another
that an entire substitute amendment be read. Allen also offered an amendment, got it divided
in six parts, and got votes on all six parts. Our blood was boiling.

Some remarkable wit was evidenced in the debate on August 27, 30, and 31. For
example, Senator Allen said, “I did not understand the Senator, but I am not going to ask him
to repeat it. I believe I will be as well off without hearing it. I doubt that it was a comment
that would give a great deal of comfort to the Senator from Alabama (laughter).” Senator
Abourezk kept pestering Allen. At one point Abourezk said, “It does not hurt to ask even
though I get turned down every time. It does not hurt to ask, does it?”

At another point Senator Allen was warned by the chair against permitting another
member to give a speech rather than ask a question. Allen protested this ruling. Then Senator
Byrd said he was “touched by the expressions of self-pity by the distinguished Senator from
Alabama.”
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As the tensions rose during the post-cloture filibuster, Senator Pastore made another
of his impassioned 6:00 p.m. speeches. Senator Mansfield gave a series of impassioned
speeches. Much of the debate focused on whether there had been an agreement when the bill
first passed the Senate that the filibusters would end. We’d compromised to end the first

filibuster and we didn’t want to compromise again to end the second one.

Senator Mansfield said, “There was no written agreement, there was no oral
agreement. But I am quite sure that all of us who were involved at that time thought there
was an understanding.” He said he feared the Senate might become a “second-rate body
subject to emotionalism, degradation, and demeaning.”

Senator Byrd took the floor to say that there were seventy-nine amendments and
thirty-four motions pending at the desk and he’d be offering a motion to strike all of them
as dilatory—this again would be the equivalent of majority cloture. Back to the precipice.
Back to World War 1.

Again, this caused the opponents of the bill to blink. On August 31 a unanimous
consent agreement was reached to schedule a vote on September 8 to finalize action on the
bill. Senator Abourezk gave a long explanation of what had happened to the substance of the
bill that I wrote for him.® Pursuant to this agreement the bill passed on September 8 by a

vote of 69-18 and it became law.

Actually what happened is that the Senate ended up adopting an amendment to the
House bill and sending it back to the House, rather than go to conference. We backed off of
going to conference to avoid a third Allen filibuster when we’d take up the conference
report! We organized a rump meeting with the House—a substitute for a conference—to
resolve the issues so there would be no need for a conference and no third debate in the

Senate.

All told there were eighty-four votes on this bill and two major filibusters. The Senate
had several times come to a precipice in relationships among the members and the
Democratic leaders threatened to use the rules to bring debate to a close on a majority vote.
Jim Allen had taken the rights of an individual member to the absolute extreme, which
everybody believed was perfectly within his rights, but after a while the Senate was

rethinking how many rights it wanted to give to Allen!
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I invite you and other historians to go through and to look at this debate, because it
was a defining moment in the Senate on a crucial question that has dominated the institution
throughout its history. That crucial question weighs the rights of an individual against the
rights of a determined majority. This question goes right back to the Federalist Papers
—about the rights of minorities—and other fundamental values in our democracy. The right
of the majority to crush a minority—this is an overriding issue in human history—and we
played this issue out on the stage of the U.S. Senate.

It is a testament to the values in our democracy that the Senate would permit one
individual, Jim Allen, to tie up the upper body of the national legislature for that long without
simply crushing or jailing him. The respect that our society has for individuals, not just in
the Senate but in general throughout our society, is the defining characteristic of America.
No country has more respect for the rights of individuals to be different, and to be powerful,
and to express themselves, than we do. We are nation of immigrants and no country is more
tolerant of diversity or less racist.

I have traveled in about sixty-five countries and have gained a good deal of
perspective about the issue of tolerance. This debate on Phil Hart’s antitrust bill was an
incredible lesson in how a determined majority deals with a very stubborn, resourceful,
smart, arrogant, and capable dissident. Fundamentally, we respected the dissident and only
when incredibly provoked did the Senate majority threaten to crush him by a majority vote.
It didn’t do 1it, it just threatened to do it, and that persuaded Allen to compromise. He got
something in the compromises. He didn’t lose everything.

Would Byrd and Mansfield have suspended the rules to go to majority cloture? Were
they bluffing? What would have happened if that precedent had been set? What would the
Senate be like today? Was it worth this risk to Allen and his group? Why did they decide to

compromise?

I would love to have been an insider to the discussions of Allen and his group. I
wonder why they compromised, why they blinked. What was the ultimate fear that led them
to blink? Did they fear the precedent of majority cloture as it might be applied to other
legislation? Did they think about this much as Richard Russell thought about his dealings
with Lyndon Johnson in passing the Civil Rights Act—as is so brilliantly described by
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Robert Caro in Master of the Senate? If the Senate adopts majority cloture, will it become
a less conservative body and is that a good result?

A related issue that dominates this debate is the respect for rules and laws. Here Allen
was using the rules to his advantage and even though he was stalling a major bill, the
majority had to respect the institution’s rules. Rules and laws are a dominate force in our
society. We believe strongly in rules and laws, not men. This is why we rely on a constitution
rather than an individual. We threw over a monarch in favor of a constitution. When Byrd
and Mansfield finally went ballistic, they were moving to suspend the rules. Given our
nation’s preference for rules and laws, suspending them is a major, even a revolutionary idea.

As one who has enormous respect for our political institutions, I care very much
about these issues. [ am not solely focused on the immediate legislation. I care about process
and the integrity of the institution, which may ultimately be much more important than
whether you win or lose in a specific legislative fight.

RITCHIE: This fight occurred just following the revision in the cloture rule that
reduced the required vote to invoke cloture from two-thirds to three-fifths [67 to 60 votes].
Was Allen thinking in the long-term beyond the bill, in terms of establishing precedent? The
Senate had tried to make cloture easier and Allen was trying to make it harder.

LUDLAM: This was the first and second post-cloture filibuster. Allen invented the
idea of a post-cloture filibuster. He saw that as long as you file amendments before cloture
is invoked, there was no limit on the number of amendments you can file. Then you can
simply call them up and run the clock on the votes. Then you can add motions and quorum
calls. That happened repeatedly in this thing, with one vote immediately following another.
So it’s clear that he was, in effect, trying to reverse the cloture vote reform. He was trying
to see if he could undermine the impact of the loosened threshold for invoking cloture. He
undoubtedly wanted cloture to be less effective in shutting down debate.

In fact, sitting down in the well by the majority leader’s desk right in front of the
presiding officer, we had so many votes that when members would walk through the door
of the chamber, they would look at me and I would give them a thumbs up or a thumbs
down, depending on whether it was a tabling motion or an up-or-down vote. They did not

care about the substance of the amendment. It became an automatic, machine voting exercise.
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We developed a thumbs-up, thumbs-down system. Now that we have TV on the floor, we
would never dare be so indiscrete. The cameras might catch it! But back then we didn’t have
TV, so we were giving them hand signals on how to vote. That’s pretty crude by current
standards. They’d ask, “Is it a tabling vote or up or down vote?” They didn’t ask about the
substance. [ guess McIntyre didn’t look for our thumb!

RITCHIE: I think they do that out by the elevators now [telling senators what the
vote is about].

LUDLAM: They can’t do this on the floor anymore in front of the cameras. In fact,
I’ve seen a lot of changes arise due to the cameras. Staff sitting on the couches in the back
of the chamber have to be very careful now. I am always aware of when I might be on TV.
And I often move to another place so that I won’t be on camera.

I also find that it’s much more tiring under those strong TV lights. It used to be rather
pleasant to sit on the floor hour after hour. The lighting was subdued. Now with the cameras,
the members do a lot more posturing. The members with bald spots sit in the back row so the
camera angles don’t show their bald spots. Others get desks in front of marble columns,
which provide a better backdrop for the cameras. I like the old Senate before TV cameras.
It was more subdued, more respectful. It could be wild, but we didn’t see all the posturing
to the cameras.

Later there was another post-cloture filibuster by Abourezk and [Howard]
Metzenbaum against the Natural Gas bill, where Abourezk was filibustering and Allen was
on the majority side. Allen had taught Metz and Abourezk how to run a post-cloture
filibuster! I was not involved with that fight, but it was another massive post-cloture
filibuster.

Eventually these post-cloture filibusters led to reforms of the rules, because obviously
if you get cloture with a sixty-vote supermajority, that should be enough to pass a bill. Allen
proved that the rules were not tight enough, and that once you get cloture, that’s only the
beginning of the problem, not the end of the debate.

RITCHIE: Senator Byrd used the Abourezk filibuster as an excuse to stop the post-
cloture filibuster. He brought in the vice president to rule all of those amendments out of
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order.

LUDLAM: Correct. That was a powerful move in the direction of majority cloture.
It’s all a very slippery slope. During the antitrust bill debate, there were many debates and
motions trying to define which amendments or tactics are “dilatory.” It didn’t prove to be
easy to define. Dilatory tactics were being used against motions about defining something
as dilatory—round and round. There were fifty different parliamentary debates in the middle
of this bill about whether or not a motion to table or a motion to reconsider was or wasn’t
dilatory. There were debates about whether filing an amendment that was similar to another
amendment was dilatory. In one case, there were two amendments that had been combined
as one amendment and the question was whether or not it was dilatory given the fact that
each half of it had previously been rejected. It’s a very slippery concept to define.

During this brawl, Murray Zweben was in the hot seat all of the time. It is amazing
how many rulings of the chair there were. There were extended dialogues between members
and the chair about the appropriate parliamentary standard. It is a glorious, fascinating record
to read.

RITCHIE: Did you spend much time with the parliamentarian between acts trying
to figure out what the next step was in the process?

LUDLAM: Oh, absolutely. Every single night when the Senate had adjourned, which
was often late, we would sit around for hours trying to figure out the next move. We were
cataloguing all of these amendments and analyzing the substance. We were scheming about
the parliamentary situation. Murray was in the middle of all of this.

But a lot of the parliamentary rulings were spontaneous. The motions and maneuvers
were coming in a machine gun style at the chair. The members were angry. They were
peppering the chair with motions. It was a riveting debate. The chair even refused to rule
sometimes. It was often bordering on the hysterical or absurd.

On another occasion [ remember that Dan Quayle came to the Senate to preside, and
the Democrats decided to have some fun with him. They started peppering him with motions,
demands for explanation of the chair’s rulings, and appeals of his rulings. Quayle wasn’t the
smartest guy around, so he was making confusing statements that deepened the morass. He
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wanted to run away, but that would have been unmanly. So he hung in there. I recall he
looked like he was riding a bucking bronco and about to fall off. It was a form of hazing and
it was rather mean-spirited.

RITCHIE: Back with Murray [Zweben], that was before the parliamentarian had a
computer up there to be able to remind him of the proper precedents.

LUDLAM: Murray was an incredibly smart, capable guy. He didn’t really need a
computer. He handled it very well. Brilliantly. He was also very sardonic and funny. I
thoroughly enjoyed his company.

I think if you look back at the Record, there weren’t any rulings that he made that
were wrong. The recognition of Senator Byrd on May 28 was clearly wrong, but I don’t know
if Murray was a conspirator on that. There were two or three cases where he submitted a
ruling to the body because he said there was no precedent on this subject matter whatsoever
and the body would have to decide the matter.

It was always clear to me that Murray was trying to rule correctly and not just help
Byrd and the majority. In recent years, there have been increased tensions about the role and
status of the parliamentarian, but back then I can say that Murray tried to rule correctly, based

on precedent.™

RITCHIE: Senator Mansfield had been the one who stood against majority cloture
vote back in ’75. He convinced them to go to three-fifths, so if he was going to stand up and
say maybe we need a majority vote, maybe that was the frightening moment.

LUDLAM: I think it was. I think this debate is a testament to Mansfield’s stature as
well as Hart’s. If you think about it, the most important point here is that it took unbelievable
provocation—repeated and tortuous provocations—to stir Mansfield and Byrd finally to
threaten to crush the Allen group with majority cloture to shut off their delaying tactics.

This says something very powerful about the Senate and about our society’s respect
for individuals and dissenters. What other society would put up with the provocation that
came from Allen and his small group? One thinks about the current feelings in the Senate
about the confirmation of judges and the threat that has been made by the Republicans to
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nuke the Senate to confirm them. What would Jim Allen think of that? He’d support the
Republicans on the judges, but he would hate the idea of crushing a minority. What would
Russell Long feel about this? What would Jim Eastland, or John Stennis, or Richard Russell
think about this? How would they weigh the immediate fight vs. the precedent? Ultimately,

there are institutional issues here that completely transcend the immediate substantive issue.

In the case of Phil Hart’s antitrust bill, ultimately the minority blinked. They saw that
consequential precedents were about to be made. They saw how majority cloture would apply
in many other contexts. So they blinked. But what if Allen hadn’t blinked? What if Byrd and
Mansfield had followed through with their threats? What kind of Senate would we have
today? If it hadn’t been Phil Hart, would we have come this close to these momentous rulings
and precedents? I think not. I think this was all about Phil Hart, a man of stature. This shows
how much personalities count in the Senate. It shows that the members have very personal
and emotional feelings that can dominate what they do. It shows that personal
relationships—in this case with a beloved man who was dying—can dominate the institution.

Despite the tension and warfare, during this debate there are some just incredibly
funny exchanges. This says to me that the institution can use humor and wit to defuse the
terror. There was a time when—I can’t remember the exact exchange—but Bill Scott made
some comment that sounded negative about Mansfield, and then Scott said he hadn’t meant
to refer to Mansfield. Mansfield said, “I looked at my shoes and I thought I fitted it.”
[Laughs]® I mean, there were some very witty comments here. At several points, some
member would ask unanimous consent that their statement appear uninterrupted by some
colloquia, and people would object to that.

Because of the May 28 incident, members started taking incredible care when they
asked for unanimous consent for anything, UC for some staffer to have leave of the floor,
anything. They would have to check to make sure the UC wasn’t a ruse or a parliamentary

maneuver. It was very tense and very tough.

It’s unimaginable today that we would spend sixteen days and have eighty-four votes
on anything. There may be some bloody times in the backrooms trying to work out a bill like
the Medicare drug benefit bill that just passed, but they would never air their dirty linen on
the floor like that. But it was a unique time. Carter was the president. He would have signed
the bill. And the Democrats were in control, and Phil Hart
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RITCHIE: This was *76 wasn’t it? The election was that year, so Gerald Ford was
still president.

LUDLAM: Yes. You're right.

RITCHIE: But the Ford administration supported the bill.

LUDLAM: Ford supported it and signed it, but it was a very tough time for him.

Ford was very much on the defensive, going into that election, so he was weak.

The key to understanding this whole episode is the stature of Hart, Byrd, Mansfield,
and Allen. The personalities had more to do with this bill than the substance. Hart was on the
verge of death. It was Byrd showing his mettle, trying to control Jim Allen. Mike Mansfield
finally lost his normal equanimity about the process, and Murray Zweben was on the hot seat.
Abourezk was his usual, zany self. It was fascinating to watch.

RITCHIE: What was your impression of Senator Byrd as a legislative strategist in
those days?

LUDLAM: Well, he was certainly at the height of his powers, and he did become
majority leader—partly due to his success in this fight. The liberals didn’t trust him much,
but in fighting for Phil Hart’s bill, Byrd gained a good deal of respect from the liberals. They
saw that he’d fight for liberal ideas.

Byrd’s tactics on this bill were completely brilliant, totally focused, and utterly
ruthless. His knowledge of the rules, his innovative way of thinking about the rules, and the
extreme situations that could arise in the rules, Byrd was completely brilliant. Jim Allen was
also brilliant, and I can’t imagine anybody around here who had as much knowledge and
understanding of the rules, of how to use the rules to accomplish a goal, than Allen. Allen
and Byrd—the two giants of parliamentary procedure in the history of the Senate.

It was a privilege to participate in all of the endless meetings with Byrd, Kennedy,
Abourezk, Phil Hart, Phil Hart’s staff, Kennedy’s staff, and Murray Zweben. We were
struggling hour-by-hour to survive. It was basically World War L. [Laughs] I mean, we were
totally exhausted. We were working untold hours and with incredible aggravation. And we

Senate Historical Office Oral History Project
71 www.senate.gov/history/oralhistory



all loved Phil Hart. There was no question that we were all doing this out of our love for Phil
Hart.

RITCHIE: Given that you did make that one big compromise, when it was all over
with, did you feel that the fight had been worth it?

LUDLAM: Well, the Supreme Court made a terrible ruling in the ///inois Brick case,
which basically gutted the core concept in the law, the class action antitrust suits by state

attorneys general .*®

The pre-merger notification elements of the bill are still effective, but the
attorneys general antitrust lawsuits, the class action suits, they were invalidated by the
Supreme Court. [ was later involved with the efforts to overturn the Supreme Court. But Phil
Hart was gone and that was never possible. So it turned out that the core of the bill never

worked.

RITCHIE: Do you think that the Court turned it over because they were dealing with
a particularly bad case or that the bill really was flawed?

LUDLAM: /llinois Brick was a political decision by the Court. The state attorneys
general antitrust class action suits were based on a novel theory. The Court, defending the
business community, just wouldn’t tolerate it. I wonder if the Supreme Court ruled this way
in part due to the tenacious way in which Allen fought. The legislative history of this law,
which the court obviously consulted, was wild!

lllinois Brick was a massive victory for the business community, massive. State
attorney generals are very ambitious, aggressive people, so they’d have loved to bring these
cases—all treble damage cases. The business community dodged a bullet here—a nuclear
missile. I’ve become rather pro-business in my career, but I still think that these suits would
be a major deterrent against collusive and other anti-competitive activity. I’'m delighted we

fought so hard and sad that the Supreme Court invalidated much of our work product.

Fortunately Phil Hart did not live to see his baby eviscerated by the court.

RITCHIE: Tell me about the Airline Noise bill fight.
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LUDLAM: The noise bill fight was two years later. In this oral history, that fight
appropriately follows this one because it also relates to Murray Zweben. That bill also
focuses on the rights of a determined minority, which in this case was Senator Abourezk and
me, acting alone. We were the determined minority this time. This just shows that what
“goes around, comes around.” The rights Jim Allen asserted as a minority were relevant to

our rights as a minority!

The story of what happened to the Airline Noise bill is a story of how the Senate can
be a “game of inches.” This is a tale of how you can lose a bill because you do not know
physically where a bill goes when it comes over to the Senate from the House. This is where
you need to know not just the rules but you also need to know the actual location—the
physical location—of a bill as it moves through the legislative process. This is why I won
this one—I simply knew more than my opponents about the mechanics of the Senate.

I beat the majority on this one. There wasn’t enough time for Bobby Byrd and Mike
Mansfield to gang up on us. We were only up against the entire airline industry and they
weren’t as formidable! Here’s the setup. Carter was the president. His administration
supported deregulation of airline routes and fares. This was a big initiative of Senator
Kennedy out of the Judiciary Committee, out of Administrative Practice and Procedure
Subcommittee, where he’d been chairman in the mid °70s. Lots of deregulation bills became
law during this period—for the airlines, trucking, and railroads. Lots of rates and routes were
deregulated.

The airlines were not at all happy with the idea of competing over routes and fares.
They had their routes and fares set by the Civil Aeronautics Board and it was a cozy
relationship. All of us have seen the impact of competition among the airlines since the 1978
deregulation. There has been wild competition in the airline industry, with many airlines
going bankrupt and other new entrants. The airlines by and large have become a very
unprofitable industry. I think you could probably trace it back to the deregulation when they
were forced to compete.

In 1978, the airlines saw this coming. They did not like the Carter/Kennedy
deregulation bill, but they didn’t think they could stop it. So they sought to extract a quid pro
quo for not opposing it. They were then facing a new regulatory requirement that was forcing
them to buy quieter airplanes to lessen the noise around airports. It was going to be expensive
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to comply with the rule. So they offered Carter and Kennedy a deal. The airlines said, “We
will not oppose airline deregulation if you will bail us out on the cost of buying these quieter
planes.” They basically asked Carter and Kennedy to pay them a massive bribe.

The Wall Street Journal on July 20,1978, said, “The airlines and their allies on
Capitol Hill insist that unless Congress provides the money for quieter planes they’ll block
deregulation, a bill on which the industry has mixed views.” So they said, “We’ll stand back
as long as you give us some money, a lot of money.” The way they were going to get the
bribe was they wanted a portion of the proceeds of the tax on airline tickets to be funneled
directly to them—directly into their corporate coffers—rather than go to the Airport Trust
Fund to pay for airport improvements.

A few of us thought it was a terrible precedent. If the cost of a regulation is too great,
then maybe it’s useful to give the affected industry some grants or maybe a tax credit to
offset some of the cost of compliance. But we hated the precedent of imposing a tax which
never touches the hands of the U.S. Treasury and goes directly into the pockets of a private

entity. We thought this was an abuse of the government’s tax power.

We’re talking about a large bribe here. In today’s dollars it was a $10 billion bribe.
At the time it was $4 billion. The inflation adjustment means the bribe would now amount
to $10 billion. United Airlines alone was getting $600 million in 1978 dollars. More than $1
billion today. Eastern Airlines was getting $200 or $300 million, which is at least twice that
today. Pan Am was getting $350 million, at least twice that today.

Despite the massive size of the bribe and the unprecedented way in which it’d be paid
to the airlines, Carter and Kennedy agreed to it. For them, it was a small price to pay. The
House passed the airline deregulation and noise/bribe bills on September 14. The bribe noise
bill was HR 8729 and it passed the House by a margin of 270 to 123. Everybody who was
anybody had been bought off in favor of this bribe. The liberals—led by Kennedy
—supported deregulation because they thought this would be good for consumers. The
conservatives liked deregulation, plus it had this bailout for the airline industry to comply
with a government regulatory requirement. This broad group all supported the noise bill bribe
as a necessary quid pro quo to secure passage of the airline deregulation bill.

So the House passed both bills—deregulation and the bribe—by margins of more
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than two to one. In the Senate, there was no question but that both bills would pass by even
greater margins. It was a done deal, or so the airlines thought. I recall that in the House they
debated the deregulation and bribe bills under an unusual rule that provided that if only one
of the bills passed, the vote on the other would be vitiated! They had umbilically tied the two
bills together. The airlines were paranoid about the possibility of passing one bill and not the
other. They wanted both or neither.

This is when it got interesting and intricate. The Senate noise/bribe bill, S.3279, was
reported out of the Senate Commerce Committee on July 11. When the Commerce
Committee reported the noise bill on July 11, the bill was re-referred to the Finance
Committee because it included the ticket tax provision. When the House bill came over on
September 19, Finance had not yet reported the Senate version of the noise bill to the Senate.
Finance did eventually report the noise/bribe bill to the Senate on October 5.

I saw all this coming in slow motion. And I had a plan. Murray and I had bonded
during the antitrust bill brawl. In early September, I went to Murray and I said, “Senator
Abourezk hereby puts in an objection to any unanimous consent agreement®’ or request to
hold the House Airline Noise bill at the desk.” I pointed out, “The Senate bill is not on the
calendar yet.” What I said was precisely accurate. The bill had been reported from the Senate
Commerce Committee, but it had been re-referred to the Senate Finance Committee. So it
wasn’t on the Senate Calendar on September 19 when the House bill came over. The Senate
bill was still “in committee.”

To be clear, Jim had no idea that I’d put in the objection with Murray on holding the
noise/bribe bill at the desk. Jim wanted to kill the bill and left the details to me. It is not
uncommon for staffto invoke a member’s name as authority for something without actually
checking with the member. Of course, staff take a risk when they do this, but it’s the only
efficient way to run the institution. If we kept checking with members every time we did
something, the members would be bogged down and never get to be senators. The better
members hire great staff and delegate, delegate, and delegate.

The objection I filed with Murray was based on the fact that when bills are finally
reported from committees, they go on the Senate Calendar. Then and only then can they be
called up on the floor of the Senate. The only other way is by unanimous consent.
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So on September 19, when the House-passed noise bill arrived in the Senate, Murray
referred it to Senate Commerce Committee. This is noted in the September 19, 1978, Record
at page 30087. There is a little sentence in here, in very small type, saying HR8729 followed
by “is referred to the Committee on Commerce and Transportation.” That referral—
accomplished quietly by me behind the scenes and off the record—cost the airline industry
$10 billion. Let me explain how.

The clerk of the Commerce Committee and the staff of the Commerce Committee did
not notice that the House-passed “HR” bill had been referred to their committee. They
weren’t looking for it. They weren’t watching. They hadn’t taken care to make sure that it
was held at the desk and put directly on the Senate Calendar. They’d missed that crucial
issue. I was sitting in my office knowing that the “HR” bill had been referred to the
Commerce Committee. I was not saying anything to anybody. Silence was golden.

A few weeks later the Senate bill, the “S” bill, was reported by the Finance and went
onto the Senate Calendar on October 5. The Finance Committee didn’t notice that the “HR”
bill had been sent to the Commerce Committee. So the Senate “S” bill was on the calendar
and the House “HR” bill was in committee—precisely the opposite of what the proponents
needed. When one wants to get a bill to the president, both houses have to pass one bill. It’s
either an “HR” bill or an “S” bill. If it’s an appropriations or tax bill, it has to be an “HR” bill
under the Constitution, which requires that the House originate all “revenue” measures. If
the House has passed a bill, the easiest thing is for the Senate to take up the “HR” bill and
pass it. Then it goes directly to the president. Or if the Senate has passed a bill, the easier
route to enactment is for the House to pass the “S” bill and then it goes directly to the
president.

In this case, if the Senate passed the “S” bill, it would be ignoring the House bill that
had already passed the House. Then the House would have to act again as if it’d never acted
before. And maybe the Senate would have to act a second time also when the bill came back
from the House. At any rate, the proponents of this bill wanted the “HR” bill on the
calendar—not stuck in committee—so that they could just pass it and send it to the president.

Ralph Nader was a violent opponent of the noise bribe bill. He hated the airline
industry bailout. He started screaming at me—his only supporter—saying that I had no
strategy for killing the bribe. He wanted me to line up allies, line up speakers, start a
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filibuster, something. He was vile and abusive. I was his only friend on this issue and he was
vilifying me. I told him that I had a strategy I thought would work but I refused to tell him
what it was. This enraged him. He didn’t trust me. Of course, I didn’t trust him either. I
figured if I told him what my strategy was, he might leak it. I knew he wouldn’t understand
it.

I knew that the only way my strategy would work was for the Commerce Committee
not to notice that the “HR” bill had been referred to the committee. Time passed. The
proponents didn’t see the mess they were in. Their inattention to this was utter incompetence.

I was incredulous and excited. I saw the noose tightening.

Finally, in the closing days of the Congress—this was the second session right before
final adjournment—the Senate got around to taking up the deregulation and noise bills. Then
suddenly they discovered that the bill they wanted to work off, the House “HR” bill, was
stuck in the Commerce Committee, not on the Senate Calendar. They asked unanimous
consent to discharge the committee from consideration of the “HR” bill. We objected. They
asked unanimous consent for the committee to meet while the Senate was in session so it
could report out the “HR” bill. We objected.

RITCHIE: Senator Abourezk?

LUDLAM: Yes. Again and again we objected to discharging the committee or
permitting it to meet during the Senate sessions. Committees can’t meet when the Senate is
in session except with permission. This is an arcane rule that gives the Senate debate priority
over committee debates. I don’t know when this rule was adopted, and now it’s mostly
obsolete. In fact, the priority should probably be given to committees over the Senate floor
debates! The rule is rarely used. Permission for committees is normally granted
automatically. But in this case, we objected again and again to the committee meeting.

Not having permission to meet when the Senate was in session—and we were putting
in long hours on the Senate floor given the impending adjournment—meant that the
committee would have to meet and secure a quorum very early in the morning or very late
at night. Not surprisingly, this proved to be impossible for it to do. Given the heavy
schedules of senators, it’s hard in the middle of the day for committees to secure a quorum,
but getting a quorum early in the morning or late at night is utterly impossible.

Senate Historical Office Oral History Project
77 www.senate.gov/history/oralhistory



We had them. They had the wrong bill on the Senate Calendar. They needed the
“HR” bill and all they had was the “S” bill. Once it’d been referred to a committee, it had to
be reported or the committee had to be discharged—those were the only two options. And
neither option was possible given our objections. Eventually, on October 12, Bobby Byrd
filed a cloture petition on the Senate version of the bill, but, of course, that wasn’t going to
accomplish anything because they needed cloture on the “HR” bill.

I continued to get calls from Ralph Nader attacking me. I was also getting calls from
Ted Kennedy’s staff. Kennedy had formally endorsed the noise bailout because he was trying
to pass the deregulation bill. Kennedy’s people are telling me, “You’re doing a great job.
Keep it up. Don’t stop.” It was complete duplicity. Kennedy hated the bailout and had only
agreed to it so he could pass his deregulation bill.

The Senate was in the closing days of the second session, just prior to final
adjournment. At the end, the Senate was in session for thirty-six hours straight. I sat on the
Senate floor for thirty-six hours straight, enjoying the quiet drama that was unfolding. This
was October 14, 1978. I was getting repeated calls from the Commerce Committee chief
counsel telling me that he was going to murder me. I was getting hysterical calls from the
airline lobbyists.

It was surreal. They were putting every type of pressure on me, one anonymous,
thirty-three-year-old staffer working for a first-term senator who had announced his
retirement. Of course, I was enjoying this immensely. I never wavered. I knew my rights.
Even if I was a minority of one, I had rights. Jim Allen taught me that! To get unanimous
consent, you need unanimous consent. In this case, they needed Abourezk to consent and we

were never going to consent.

The irony of this situation was quite apparent to me. Two years before, I’d seen how
Byrd and Mansfield had eventually forced the Allen group to blink and buckle. But in this
case, the pressure had only begun to be applied. Byrd and the others had no time to play out
their pressure tactics. They had no time left to apply the thumb screws to me. Then the
Senate passed the airline deregulation bill. When that happened, Abourezk forced the
Commerce Committee chair to explicitly state that it was no longer tied to the noise bill.
Abourezk explained that he’d asked this because the two bills had been “tied together” in the
House.*
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When the deregulation bill passed, no longer could anyone blame me for killing it.
At that point they had zero leverage on me. None. If I’d been holding up both bills, and we
were being blamed for killing the deregulation bill, it would have gotten tense! But I was
only killing the noise bill, the tail of the dog. We had no objection to the deregulation bill.

I kept reviewing the situation—me and myself—and kept concluding that there was
nothing they could do to me, and no way to get around me. Abourezk was solid. I felt
invulnerable. I just sat there hour after hour on the Senate floor waiting for the other side to
offer me a deal. Eventually, they came to me on the floor and asked, “What do you want to
let us bring the ‘HR” bill out of committee.” I said, ““You have to agree to delete section 305,
306, 307, and 308—the tax provisions.” All the ticket tax stuff had to go. Ten billion dollars.

They were furious and they pissed and moaned, but they had no choice. We went in
the back room and with some scissors we cut out $10 billion for the airline industry. We
taped the remaining bill together and renumbered the sections. With this agreement, we let
them discharge the committee and take up the amended “HR” bill. That is the bill—finally
the “HR” bill—that the Senate passed.

Senator [Howard] Cannon, chairman of the Commerce Committee, said we still
needed to pass the noise bill, even without the bailout. He acknowledged that “it is a far
different bill than had been reported” by the committee! Not knowing how I’d eviscerated
the bill, several senators put in statements praising the bailout. Senator Javits was obviously
confused about this. Senator Abourezk didn’t say a thing during this debate. He didn’t need
to gloat. Cannon didn’t want the bill to die in the Senate and get blamed for killing it. He
certainly didn’t want to admit that they’d royally messed this up and had shown themselves
to be utterly incompetent. They were furious, but more important, they were embarrassed by
how I’d hung them out to dry.

The House was so outraged by all of this that they tried twice to take up the returned
House bill and failed each time.* Strangely, one of the players on the House side was
Congressman John Rousellot, who was the John Bircher who represented me in San Marino,
California, my home district. Rousellot had succeeded Congressman Glen Lipscomb, with
whom I’d been an intern in the summer of 1967. I’d actually registered as a Republican to
vote against Rousellot in the primary; [ knew whoever won the Republican primary would
win the seat forever.
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So in 1978, in the closing day, I killed the ticket tax diversion, the bribe. It never
came back. Deregulation passed, the noise/bailout died. Forever. Dead. Ten billion dollars.
We’d defeated the proposal to divert tax revenues directly into the pockets of a private entity
—what we believed to be a dangerous precedent. Our maneuverings weren’t sport; they were

necessary to prevail on an issue of principle about federal tax revenue.

Legislation is truly a game of inches. The key here was knowing at all times precisely
where a bill must go and where it must be, and knowing how the parliamentarian makes a
decision on whether a bill is held at the desk or put on the calendar or referred to committee.
The committee staffers didn’t ask the right questions, they made assumptions that did not
prove to be true and then they failed to notice my trap in time.

There’s one “small town” postscript to this story. Much later I learned that one of the
key administration officials in this fight was Bill Bonvillian, who was then in the
congressional liaison office in the Transportation Department. Bill is a dear friend and serves
as the brilliant legislative director for Joe Lieberman. Bill is now my boss and I love him
dearly and respect him enormously. At any rate, when I’d finished killing the noise bill, Bill
got reamed by his boss downtown! Little did he know then that later we’d be friends and
he’d hire me to work for Joe and become my boss.

The objection I put in to hold the House bill at the desk was registered with Murray,
person to person. [ was not required to reveal my conversation with Murray to anyone. It is
the practice in the Senate that holds—pre-filed objections to unanimous consent
agreements—are secret. I knew that the other side would not know what I’d said to Murray,
and that Murray would not tell them. The point is that a knowledgeable minority of one can
kill a bill. I had successfully run out the clock and killed a bad idea.

RITCHIE: When Murray made that decision do you think he knew what the impact
was going to be?

LUDLAM: No.

RITCHIE: He just did it because the “S” bill wasn’t on the calendar and you had a
legitimate argument?
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LUDLAM: Yes. The companion Senate bill was not on the Senate Calendar. The
general rule was that you don’t hold the House bill at the desk unless the companion Senate
bill is on the Senate Calendar.

Now in this case, the other side could have argued that the “S” bill had been reported
by the Commerce Committee and was simply waylaid in another committee. They might
have tried to override my objection. I don’t really know what would have happened if they’d
seen this coming. But they weren’t looking. They weren’t thinking. They were asleep. They
never went to Murray to check out what would happen to the House bill when it arrived in
the Senate.

They probably had an argument to make with Murray in favor of putting the House
bill on the calendar. But they never showed up to make that argument. They failed to pay
attention to the details. You can lose everything here if you don’t pay attention to the details.

RITCHIE: So when you went to the parliamentarian, who has the responsibility to
refer bills to committees, you had this whole strategy in mind?

LUDLAM: Yes, from the first day.

RITCHIE: That was your goal from the start?

LUDLAM: That’s right. I knew it was the only way to kill the bill. I knew we would
never win if this came to a vote on the Senate floor. Abourezk would have voted against it,
and maybe a few other members might have voted against it, but Kennedy would have voted
for it and so would ninety or more of the rest of the body.

You can make an argument that what Abourezk and I did was completely
undemocratic. If you believe that majorities should govern and that minorities should lose,
especially minorities of one of one hundred senators, then what we did was a complete

violation of democratic ideals.

As a matter of parliamentary procedure, what we did was totally legitimate. But in
this case, we were a caucus of one intent on killing this bill. Allen had many more supporters
in the Hart-Scott-Rodino fight than we had! The committee had full written notice of the
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situation. There was that statement in the Record on September 19 that the bill had been
referred to the Commerce Committee. The committee clerk was given notice of this in
writing. My “trick” was totally visible, in black and white. But, to them, my gambit was
totally invisible until it was too late.

Our right to object to the committee meeting during the Senate session was totally
legitimate. Our right to object to discharging the committee was totally legitimate.
Everything that we did was totally compliant with the rules of the Senate, but our exercising
those rights meant that a major political deal between the airlines and the administration
regarding airline deregulation and the Airline Noise bill was nuked.

I am able to say that my strategy was 100 percent of the cause of the demise of the
bailout. Not 99 percent of the cause, 100 percent. And I’'m proud of it, because I think the
bribe was absolutely the wrong policy in terms of the diversion of tax revenues directly to
a private entity and bribing a firm to comply with government health and safety regulations.
I didn’t just do this to have fun. This was a deadly serious policy fight.

RITCHIE: What you had going for you was that the Senate does so much of its
business by unanimous consent. Unanimous consent puts an enormous amount of power into
the hands of every single one of the one hundred senators. But you have to have a senator
who is willing to buck the other ninety-nine and say “I object,” and to do it repeatedly.

LUDLAM: We raised many objections at various times to unanimous consent to
discharging the committee or its meeting during the Senate sessions. One objection means
that there’s no unanimity and no consent.

RITCHIE: Part of that is you had a senator, James Abourezk, who didn’t mind that
people really hated him.

LUDLAM: Abourezk had announced his retirement. He was leaving after one term
in the Senate, and he was a rather unusual individual. He was well liked, but he didn’t care
about public pressure, especially from the business community. He rather liked being
controversial. Let me recount some wonderful stories about what happened during those

crazy thirty-six hours on the Senate floor.
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In the midst of this, Abourezk looked up at the gallery and saw Dick Tuck, the
famous prankster during the Nixon era.”” Abourezk asked unanimous consent that “Richard
Tuck” have leave of the Senate floor during the closing debate.”’ This was back at a time
when to get staff permission to work on the Senate floor you had to make an oral request for
unanimous consent. Nobody on the floor knew who “Richard Tuck” was. They assumed he
was a Senate staffer, and so the unanimous consent went through without any objection. So
Dick Tuck came down to Jim Abourezk’s desk on the Senate floor as a private citizen, not
as a Senate staffer. I’ve never seen this done, before or since. It was clearly a disrespectful

stunt.

Then for five or ten hours, Abourezk and Dick Tuck held court, cracking jokes and
having fun, and mocking the institution, just going completely wild. [Laughs] They had this
huge crowd around Abourezk’s desk in the back row of the Senate. Everyone was exhausted
and ready to go home, so we were getting punchy. All this was quite outrageous by the
standards of an institution like the Senate.

[Daniel Patrick] Moynihan saw this situation and he was just completely outraged.
He stood up on the floor and he said, “No legislative body has been ever been so disgraced
since Caligula rode his horse in the Roman Senate.” I don’t think this appears in the Record,
but that’s what he said. So Moynihan went wild about this situation. He was appalled.

At another point, Senator [ Thomas] Eagleton got up and was going to give a tribute
to Abourezk because Jim was retiring. Tom had written a six or seven page statement, and
he showed it to Jim. He leafed through it and nodded his head with appreciation. Then
Eagleton stood up and asked unanimous consent that the tribute appear in the Record as if
he had actually presented it out loud. There’s a different typeset in the Record for spoken
verses submitted statements. Abourezk objected to this UC request and forced Eagleton to
read the whole statement aloud! [Laughs]

I mean, this went on for thirty-six hours. We were sneaking food on the floor of the
Senate. All night. Physically, we were hanging by a thread. As the pressure mounted on the
noise bill, the other side tried to put pressure on Abourezk by holding up funding for the
Senate Indian Committee of which he was chairman. They were taking hostages. We didn’t
blink and eventually they did. It was very dramatic, but also it was very quiet. Much of what
happens in the Senate is never visible. You see the end result, but you may have no idea how
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it happened, why compromises were reached, and why one side blinked before the other one
did.

RITCHIE: One of the things that made Senator Abourezk so different was that he
was coming from the left. Those who ran up against the institution tended to be the likes of
Jesse Helms or Jim Allen, who were coming from the right. Except for Metzenbaum, there
really weren’t many other Democratic senators who were willing to take on the institution
and offend their own president and majority party. Abourezk was quite remarkable in his one

term in being such an independent.

LUDLAM: Yes, Abourezk was very independent, and also very funny and sweet. He
had almost no pomposity about him at all. Let me tell some other stories about Abourezk.

Jim had been raised on the Rosebud Indian Reservation. His parents, I think, were
traders on the reservation. So he was very close to the Indians in South Dakota. At one point,
he brought in an Indian shaman to give the opening prayer of the Senate. It’s too bad this was
before television. The shaman came in wearing a war bonnet. He gave the opening prayer in
his native tongue. You could see the poor debate reporters trying to transcribe this
phonetically. As I recall, it was given in the Sioux language and was quite a show. Typical
Abourezk.

There was another time when Jim introduced a bill to compensate the survivors of
the Wounded Knee massacre, which had occurred in South Dakota. This is right about the
time that Dee Brown’s book came out, Bury My Heart at Wounded Knee. So Jim organized
a hearing in the Judiciary Committee. We actually found a survivor of the massacre, a
woman who had been a child at the time. The issue at the hearing was whether the survivors
deserved compensation. Dee Brown was a witness. And in the most poignant turn, the army
testified that it had acted reasonably in killing all the women and children! This was the kind
of show that Abourezk loved to produce.

There was another time—and I’m actually not going to mention the name of the
member here—when Jim was on the floor holding forth as the only opponent of the
legislation to implement the Sinai agreement between Israel and Egypt. The bill provided
funding for the U.S. troops who were going to be stationed in the Mitla Pass in the Sinai to
enforce the cease-fire, the pullback, and the agreement. Jim had discovered his Arab roots
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at that point and was opposed to the Sinai agreement. He was holding a big fight trying to
stop the bill.

At one point, this senator stood up and said publicly, “I would like to note that the
three staffers who were working for Jim against this Israeli-Egyptian agreement are all
Jewish.” And he named them. They were, in fact, all Jewish, and they were staffing Jim
because they were Jim’s staff. They were not especially happy with Jim’s position, but they
were staffing him in his effort to stop the implementation of the Sinai agreement.

We were appalled, absolutely appalled at the insensitivity of this “outing” of Senate
staffers. This member, who I have always thought was a jerk, was basically making a joke
out of the fact that these staffers were in a very uncomfortable personal position. One of the
Jewish staffers went over to this member and physically grabbed him by the collar and said,
“You -------- . You’re going to go in and take that comment out of the Record.” And the
member did strike it from the Record. Of course, if this had happened post C-SPAN, it’d be
much harder to strike it.

Jim was an exceptional guy. Very independent and irreverent. We loved working for
him. I hesitate to tell one final story about Jim, but it fits in here and says a lot about him. We
had staff holiday parties and invited Jim. We all pitched in to give him a small present. It was
a pornographic calendar of an obese couple fornicating, each month in a different sexual
position. Jim was rather obese himself and so was his wife Mary. He opened the calendar,
held it up, and without missing a beat he said, “That looks like Mary and me.” He loved the
porno calendar and we gave it to him twice more at subsequent holiday gatherings. Now, in
the history of the Senate, which other senator would think that this calendar was a thoughtful
gift from his staftf?

Also during this time I worked for Jim, we established the right of women to wear
pantsuits on the floor of the Senate. Something really important! My chief counsel was a
woman and one of the first women chief counsels of a Senate subcommittee. Another
woman, who was the chief counsel of the subcommittee chaired by [Senator] John Tunney,
was Jane Frank. She later won a seat in the House under her new married name, Jane
Harman. They were breaking barriers and the pantsuit issue was another barrier. The *70s
was a big time for breaking barriers and our group decided that this was a barrier that had to
be broken.
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So we had quite a few meetings planning how this would happen, going to such
questions as: Which woman would do it? What would she wear? Which doorkeeper would
we prefer to be sitting at the desk admitting the staff? And what bill did we want pending

when the barrier breaking would occur?

Basically, we put together a whole battle plan. We knew if we asked in advance
whether a woman could wear a pantsuit in the Senate, the answer would be absolutely never,
no. It was a male chauvinist institution, deeply so. Of course, now women, including

senators, wear pantsuits on the floor of the Senate, but back then it was a big deal.

As I recall, our chosen woman was a Birch Bayh staffer and the pending matter was
abortion rights. This was before Roe v. Wade, as I recall, or about that time. Our designated
staffer wore white. We had picked the right doorkeeper, and the doorkeeper didn’t say
anything. I don’t know if he even saw that she was wearing a pantsuit. Now they have
women doorkeepers, but not back then. Lots of us were waiting on the Senate floor to see
whether she got through.

We didn’t say anything about it at the time, so obviously it never appeared in the
Record. There were no speeches, but a few weeks later we made it widely known that it was
now perfectly legitimate for women staffers to wear pantsuits on the floor of the Senate.
We’d established a precedent and in the Senate precedents are important! It was a funny plot,
and it typified the era.

RITCHIE: What else were you covering for Senator Abourezk?

LUDLAM: Let me mention a few other projects. During my last two years with
Senator Abourezk, I wrote and enacted the first law on the subject of organizational conflict
of interest (OCI). OCI is different from individual or personal conflict of interest. It arises
when a firm has a conflict of interest in the subject matter of something it’s been asked to
study for the government. For example, a study might recommend a certain policy which, if
implemented, would financially benefit the firm. So in the interest of receiving objective
advice, the government looks to the possible bias of the firm in preparing the study. It’s a
both ends against the middle problem. It’s a very interesting issue and I’m proud to have
written the first law on the subject.
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As I got involved with this issue, somehow I found and recruited Gil Cuneo, a
legendary government contract lawyer, to help me. Gil was then disabled and wheelchair
bound. He had strong personal feelings that organizational conflict of interest was a problem
and he wanted it fixed, even if that wasn’t in the interest of some of his clients. Gil was one

of the giants I’ve had the privilege to work with during my public service career.

We eventually passed the organizational conflict of interest law as part of Public Law
95-70, an energy bill. It had first been part of the Reauthorization Act for the Energy
Research and Development Agency, but we couldn’t get that passed in 1976, so we inserted
it into another energy bill six months later.”” The law says that the government must look for
OCT and then take actions to minimize the potential bias that might appear in the study.

The bill and law arose from a major investigation I led of Bechtel Corporation and
its ERDA-sponsored study of a coal slurry pipeline, a South Dakota interest. Back then the
only department that checked for organizational conflict of interest was the Defense
Department. Since 1990 there’s been a government-wide regulation on OCI and it is based
on the same principles that I enacted thirteen years before.” I believe I had something to do
with the fact that the whole government is now concerned about organizational conflict of
interest issues. Incidentally, my history with Gil back in 1976-1977 has proved to be
absolutely critical for my work on bioterrorism preparedness. I'll tell that story in my next

interview.

Let me relate one last story about those four years with Abourezk. I led the charge to
defeat the confirmation of Earl Silbert, who was up for confirmation as the U.S. attorney for
the District of Columbia. Silbert had been the Justice Department attorney who handled the
investigation of the Watergate break-in. Some thought he’d been less than aggressive in
pursuing all the leads—most people give Judge John Sirica and the Washington Post the
credit for cracking the case. There’d been nine days of hearings in 1974 on the
nomination—as the Democrats used it as an excuse to relitigate the entire Watergate scandal.

Why President Ford wanted to give Democrats that opportunity is beyond me, but he did.

At any rate, as I was pursuing our campaign against Silbert’s confirmation, I had
many meetings with Daniel Ellsberg, the famous leaker of the Pentagon Papers. Early on,
Silbert had possession of Howard Hunt’s casing photos of the office of Ellsberg’s
psychiatrist, but Silbert didn’t follow up on that. Hunt and Gordon Liddy and the other
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“plumbers” had broken into the office to try to find dirt on Ellsberg. In fact, I think the
“plumbers” unit was set up initially because of the Pentagon Papers and only later focused
on McGovern and the Democratic National Committee. Had Silbert pursued the casing
photos, he might have uncovered the “plumbers” unit and the full range of'its activities much

earlier. At least that was our charge against Silbert.

Ellsberg was totally paranoid—justifiably so—and it was fascinating trying to work
with him. He hated Silbert. In the end, I couldn’t stop Silbert’s confirmation, but I had fun
trying! You never know in public service when some nutty issue like this will fall in your lap.
Dealing with Phil Hart and Daniel Ellsberg—now that’s a pretty interesting mix.

RITCHIE: What did you work on at the White House?

LUDLAM: After Senator Abourezk retired in 1978, I went to work in the Carter
White House with Si Lazarus on regulatory policy. I’d done quite a bit of work on that issue
on the Senate Judiciary Committee, which had jurisdiction over amendments to the

Administrative Procedure Act.

My biggest accomplishment with the White House was eviscerating the Regulatory
Flexibility Act, which was enacted as Public Law 96-354. The original version of the bill
would have amended the substantive mandate of every regulatory agency—including EPA
and OSHA—requiring that they grant exemptions to small businesses. This would have had
a devastating impact on the government’s ability to protect health and safety and other
priority concerns. My goal and accomplishment was to turn the statute into a procedural
mandate, like the drafting of an environment impact statement, and delete the substantive

requirement that these agencies grant exemptions to small businesses.

My team at the White House all agreed we needed to eviscerate this legislation before
it was enacted. Unfortunately, John Culver, a powerful Democrat, wanted the bill to become
law; it was an important part of his re-election effort in 1980 in conservative lowa. So we
couldn’t just kill the bill. We had to gut it and let it become law so Culver could have a
White House signing ceremony. This is not as strange as it may sound. It’s common that we
pass bills as gestures that don’t mean very much.

I was tasked to go up to the House Judiciary Committee, which was marking up
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legislation. I had some friends there from my days working on the Senate Legal Counsel and
Hart-Scott-Rodino Act. I arranged for them to attach some amendments to t