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REPRODUCED AT THE NATIONM:' ARCHIVES 2
The Chairman. ‘Che Committece will come to order.
Bach of vou have a working print in your folder, and if

wa can work tluouagh that I think I can move us along quite fast,

¥

particularly as to the items that are in controversy, and we wang

1)

to have some discussion on.
In the first vlace, I sce no necessity for any changes ini
Puale I.
Does anyone have any other ideas on that?
Iz thers objaction then to the approval of Rule I as it

now otands?

- S et Ak s s Ak oS e s e P AL b o e ik

Without objection, that will be appxoved,
On ale 17 I would raisce this question, and this is un

page o, line scven, I raise the question as to whether or not

w could strike out efter the word "Senaie® dowﬁ o and inciudiné
tho word "Senste” that starts on line 14 and ends on line 15,
That would just eirply eliminate the old traditioéal
gansuncenant of remairiﬁg gilent on pain of imprisonment.
1 thiinl 44 ice s2a31lly not gecessary, and the rule woul d :
road oy followe: ‘
"ehn the mnnagers of an impzaclment shall ke introdr zed ;
|

as cha bas of the Senche ond shall sigaifly that thay are recdy
oy exhibitc artielcy of Lwpeachment against any pevrson, the ‘
ing officor of the Senaite shall inform the managers tlat

the senake will teke proper order on the subject of the impe ach-!

nent, of which dug notice shall be given tc the House cE
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Representatives.”

mnent there?

Senator Scott., I think it is archaic.
The Chairman. I do, too, and that is why I wonderec¢ if
we should not make this elimination.
Is there objection to making the elimination I sugge ;ted?
Senatoxr Allen. I will not object, but I really hate to
see it go as part of giving up the old landmarks. I kind ¢
have some reluctance to see it marked out., We still keep ¢ er
in the Supreme Court the oh yesas, the oh yeas.

Senator Pell. Maybe if we knowk out the phrase fpfd Hain

of lwprisonment,”

Senator illen. Knock it all out, or keep the whole .hing,

The Chairman. If you are going to keep it, keep the whole
thing in,
i Senator Allen. I hate to see it go.

The Chairman. I do not have a strong feeling about':t.

I will accept the wishes of the body.

Senator Pell. I sort of sympathize with Jim here.

Senator Scott. I have no strong feeling. I would I :
content to see ig go because I think it is archaic, but if ‘he
sense of tradition is relevant, that is all right with me.

S8enator Pell. If you have tradition you cannot help

having it axchaic.

Does anyone desire that we retain that traditional zanouncp=-

[
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REPRODUCED AT THE NATIONAL ARCHIVES 4

Senator Allen. That is a good point.

Senator Pell. It is good to show that we still have
some of the traditions left.

The Chairman. The Chair will accept the motion.

Senatbr Allen. Let us keep it, Mr. Chairman.

The Chairman. The motion is that Rule II is approved as

Is thera objection?

Without objection, Rule II will be approved as is,

On Rule III the suggestion has been made that we nicht
want to change the second line of Rule IXI where it says
(Sunday exceptoed) to say (“Satuxdays,'Sundays and legal holi=-
days cexcepted.)®

Now, the reason for the addition, or the proposed ac 1j-~
tion of Saturday was pointed out by Senator Brooke, you wilil
reczll. It was pointed out that it would be very difficul:
to malntain a trial on a six day week basis and to be kept
up to date and be prepared at all times.

I do not have any strong feeling about this.

What arc your wishes?

Senator Scoti. Let me contribute something to that.
We had a policy luncheon Tuesday week ago at which that que 3=
tion was raised, and a number of Senators said that a day {sr
veflection was o them far more important than a six day we k

with no way to sit down quictly with their staff and legal

s e e
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REPRODUCED AT THE NATIONAL'ARCHIVES 5
advisors to give thought to what they had done that week, and
what they would do the next week, and they all argued, and théré
was no dissent, however not everyone spcke, but all those hat
did speak urged me to go to Senator Mansfield and say pleane
do not have Saturday sessions, and Mike said to me, well, per-
haps that is what we can do.

Senatoxr Mansfield said 1f they want to do without Satur-
day sessicns maybe we can do it.

Senator Pell. When people are uncomfortable and uniier
pressure they tend to move along a little faster, and on tiis
whole guestion the country will be in sort of dead water, 'nd
if you have a five day week the trial can stretch for monti:s

and menths and months.

Senator Scott. Well, I agree with that. Whether i

were changed, would it not still be up to the Senate?

The Chairman. We would still leave in ®*unless othe:=

wise ordered by the Senate.”

Senator Scotit, Becausec what I have just said runs

counter to the remark I made the day before yesterday, and that |
is St., Claire zaid to soma of us the trial up here could t ke

gizx months. There would be another five=six interval betw: .an

the House and Senate, so they have seven months.and one werk,

and some Senators said why not consider over at the Rules '‘om~
mittee means of expediting this.

The Chairman. Well, the Chair will entertain a motion.
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If we leave Rule III exactly as is the Senate would still
have the authority to otherwise order, nrder that we have no
sessions on Saturday, and that has happened in the preceden:g®
where they did not meet six days a week, is that not correci:?

Senator Allen. To make the change would kind of look,iik

L

as Senator Scott said, a kind of loosening up of the desire to
get on with this, you know, and say well, those fellows in ihe
Senate they are trying to cut it down to a five day week, and
Mx. Chairman, we may naver use the Saturdays.

Why not just leave it in the hands of the Senate?

The Chairman. Business as usual?

Genator Scott. I do not feel it is logically politic :lly
a good thing to do.

Senator Pell. Even rationally. Let us look at how i

will really work. We have Saturdays and Sundays off, and mo: t
pedple are going to go planing kack to their home States.

Xf we only have Sundays off they are going to stick
azound, and are not expected to be back.

Saturday sessions will end up like in World War II whe e
we all worked on Saturdays, not the most vigorous day of the
week, but there will be more focusing on the trial, and it
brings the trial, willy-nilly, to a speedy end, and that woul
not be the case with the five day week,

Senator Scott. As long as the Senate can change that.

Senator Allen. Leave it alone, and leave it with the
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1§} joint leadership, just like -the sessions now.

2 The Chairman. The Chair will entertain a motion.

3 Senator Allen, I move to leave it like it is.

e The Chairna;. All in favor signify by saying "aye,"”
3 (Chorus of "ayes.")

u The Chairman. Those opposed signify by saying "no.®
7 (Yo response.)

3 The Chairman. The motion is carried. Rule III is

o || retained as is,

10 Rule IV, the suggestion was made, and it was pointed out
¢y Il there is no provision here for the administering of the oath‘

2 to the Chief Justice,;and that perhaps'we might want to cor-

ﬁ sider on line 14 vhere it says, "and the said Chief Justice

a4 il shall preside over the Senate,® we might insert after the word,

5 o "and the said Chief Justice" the foliowing, "shall be admiristeer

g3 || the oath by the Fresiding Officer of the Senate," and then go

H
on with the romainder of that sentence, which will say, "shall ;
preside over the Senate during the consideration of said

articles and upon the trial of the perszon impeached therein.®

The only thing that does is just make it clear that the

.. il Chief Justice is to be adminilstered an oath, and give that duty

~; |l to the Presiding Officer of the Senate.

2 Senator Scott. I can say, to my own knowledge, that

, Il Senator Mansfield ﬁefinitely wvants that change made.

Senatoxr Mansfield believes that this is a Senate prcess,.
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and rather than have the Chief Justice select the next senior
judge, the Senate propose having the President Pro Tem of the
Senate.,

T have no feelings myself one way or the othe?, but that
is Senator Mansfield's thinking.

Senator Pell. May I ask a technical question?

what happens in an impeachment proceeding if the Chief
Justice's job is either vacant, or he refuses to do it?

The Chairman. Well, I can answer that,

The Office of the Chief Justice, if he should raise o
question as to whether or not it had to be filled for the trial
could go ahead, or whether the Acting Chief Justice would & :rve|
if the Chief Justice refuses to act it would be grounds for
impeachment, because he is charged with that duty undexr the

Congtitution.

Senator Scott. If his senior assistant was the Acti g

Chief Justice, unless a new Chief Justice was appeinted?

Senator Allen. There is nothing we can do about th: .
any how. We cannot broaden or narrow that. ;

There is one thing I would like to inquire akout. 1
beliaeve we need to specify the form of cath.

T think we might say the same oath as provided herei :
as given to Senators.

The Chairman. I have that covered later on, if you

will accept this amendment.
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Senator Scott. I move acceptance of the amendment.
The Chairman. All in favor signify by saying "aye."
(Chorus of "ayes.")

The Chairman. Those opposed signify by saying no,
(No response.)

The Chairman. The motion is unanimously approved.

On Rule V, it does not appear that there is any neccessity

for change in Rule V.

change

Is thexe any objection to Rule V?
Without objection, Rule V is approved.

It does not appear that there is any necessity for a

in Rule VI,

Is there any suggestion for any change in Rule VI?
without objection then, Rule VI will be approved.
All right now, we have Rule VII.

Hugh, did you have a Buggestion?‘

Senator Scott. I am not sure yet as to how it geces in,

but given the concern over the vight of counsel at either i.able,

unless

some check is pfovided to call duplicating witnesser,

repetitive testimony, redundancy of testimony. the stateme:rt of

8t. Claire is that this would take six months,

At this point I want to go off the record.

(Discussion off the record.)
Senator Scott. We can go back on the record now.

Now, Mr. Chairman, this appalls a lot of us, becausc
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it would indicate that counsel here'on one side or the oth:r,
perhaps for the respondent might call 200 witnesses, and no
right exists to stop them except a vote of the Senate each time

A vote of the Senate for what? This is what I think we
ought to say something about, the redundancy, or the irrelc=
vancy.

The best L have on it at this time is something lik: the
Presiding Officer may make a preliminary ruling on any disputed
question as to the relevancy or redundancy of evivence, or he
may immediately submit any such questions to the Court, and
here I shall say Senate, for decision. ‘

Any such preliminary ruling may be set aside, and tl =
question decided pursuant to -- and bhere we can eliminate ' e
(b) of the rule., Well, it would go back. Any such prelim’ nary
ruling may ke set aside, and the question decided pursuant to
Subdivision (b) of this rule.

This is the subdivision which takes away the Presid: ag
Officer's time limit. I would eliminate "unless the membe. 3
be required.®

All right, we can exclude (%) then.

The rule would be the Presiding Officer of the Senai :

shall direct all necessary preparations in the Senate Chaml

Ww
H
-

and the Presiding Officer on the trial shall direct all the
forms of proceedings while the Senate is sitting == and inci-

dentally, on general questions of evidence he may rule, anc

. -
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and also on incidental questions.

Why not consider something like 1lines 17, "may rule /=n
all questions of evidence and incidental questions, including
questions as to the relevancy or redundancy of evidence.®

The Chairman. Is that not covered by "all question: of
evidence?" Would that not be a question.of relevangy or
redundancy?

Senator Scott. ILet me see. In ruling on all questions
of evidence now, is that intended to mean admissibility, ox does
the word "all"™ mean exactly what it says?

If it does, we are probably &1l right.

The Chairman., I would thin; it is all inclusive.

Senator Allen. Vhere is that now?

The Chairman. Line 16 on your print there.

Senator Scott. Page four,

The Chairman, Page four, line 16, which says, "the
Prewiding Officer on the trial may rule all guestions of evidencd
and incidental questions, which ruling® et cetera, and it svould
seam to me that would give him the authority to rule on guos=-
tions of relevancy or rodundancy of admissibility, in othe:r
words, all questions of evidence that noxmally arise in this
krial.

Sanator Scott. What do you think, Jim? Do you thiix

that includes the right to rule aan redundancy?

Senator nllen., It is move than an incidental questian
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there, and all questions in evidence, yes, that would seem to
me to take in all questions. It is not just the relevancy and
these words that appear here are restrictive in nature; rele-
vancy or redundancy, but this says all.

Senator Scott. You do not think that the word "all
»imply refers to admisgibility?

Senator Allen, WNo, sir, I do not think so.

One thing that disturbs me, not necessarily that, br:
it is at a little variance Qith what we have been trying tc
do, I believe, and that is to keep the Senate gtatus as the
Senate, and I notice this amendment &1l the way through refoers
to "the Court,"” that the Court doeg this, and the Court doc sz
that..

Senatoxr Scott. You mean Rule VII?

Senator Allen. Your amendment.

Senator Scott. That was hastily drafted. I have j* it
caught it., It should be Senate throughout wherever Court
appears,

I tried to catch it, and I Jdid not. This amendment i3
designed to take the place of a full amendment to Rule VIX.

This is really a substitute since it substitutes fox
the Presiding Officer and his right to direct all necessary
preparations, the provision that preparations in the Chambe :

prior to trial, and administration during the trial shall 1»

supervised as provided by order of the Senate which is govc ‘ned .
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13
byrthe rules we discusgsed vesterday.

It says, "the Senate shall act, issue ordexs and decide
all questions other than final questions by a majérity of the
members preéent.

"The Presiding Officer shill have no vote thereon unless
the yeas and nays may be demanded by one-~£ifth of the membe:rs
present, or may be called for on such other basis as the Couxt
may by ovder shall provide,”

It goes on to‘sgy that:

"Such votes chall be taken without debate and in the
most expeditlous manner possible. The Senate may not proce..d
in the absence of a quorum. The guorum of the Senate shall
constitute a quorum of the Court.”

That leaves all that stﬂdy and diligence stuff, and ¢oves
on to ada prelimirary rulings as to redundancy, and he may 2avit
counzel for the managers and others,

I am roally not sure that we naed‘?o bayond the trﬁal or
other aspects. I suspeclt in our previﬁdé‘discussion it is ot
qoing to be favoxad by this Committee to lead into this busi-ess
of trial order.

We have a phrase here, second page, promoting a just 2ad
expeditious trial. We can cover that in administrative lang' ige

I can sgee why the supporters of the Mansfiéld araft we aldi
wani: this whole thing, but X myself fapl diSposed only to br! g

it up through Section d) and consider covering the relevangy
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and redundancy, and striking out of lines about number of
avoidable accidents, shall study dilligently ~- that is toc
school teacherish.

Senator Allen. Yes, it is.

‘ Senator Scott. I do not think we are going to in this
Committee agree on this trial order.

Senator Allen. T would offer this suggestion, Mr. (haixr+
man. It might be well to go through all of the amendments and
seec if we can approve the vast majority of them without chi 1ge
first.

Senator Scott. And then to come back.

Senator hllen. Where the discussion is going to be.

Senator Scott. Why not go over them?

The Chairman. Let us pass Rule VII for the moment.

Senator Allen. That is what I suggest be considered

The Chairman. All right, let us go to Rule VIII,

in Rule VIII, consistently there, the word "accused"®
is used, and the question was raised hy some of the staff ¢
to whether we ought to use instead of the word "accused" ti :
"pexrson impeached."

Senator Scott. There was some sentiment expressed L -
the members of the Committee.

The Chairman. What is the feeling on that?

Would you feel we should keep the word "accused," or

would "the person impeached" substituted for the word "accu ed®
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where it is used in four placés in Rule VIII would be a sai.is~
factory subégiéé£e?

Senator Scott; The reason for proposing the change is
that this is not a criminal proceeding.

The Chairman. 2Anybody have a comment on that?

Senator Allen, I do not see that it is going to make a
whole lot of difference.

The Chairman. I do not think it is going to make a lot
of difference.

Senator Allen. This thought occurs to me, Mr. Chail:man.

It would lead to controversy in that some might con’ 2nd
that changing the word would be an effort to substitute a "aw
for measure of proof; changing the status of a person beinc
accused to a person being impeached, and it would appear t¢ be
an effort to reduce the standard of proof required for con-
viction,

Senator Scott. WVell, in contravention of that, Jim, my
attention has been called, by staff, to the fact that this is
simply to bring this rule into acecord.

As you can see, Rule X calls it the “person impeachc.d.,"

Rule VIII says "the accused."

Senator Allen. Well, that is fine.

Senator Scott. "The perscn impeached shall be called

to answer the articles of impeachment."”

Senator Allen. If we could go back for a minute, it is

>



e e 16

REPRODUCED AT THE NATIONAL'ARCHIVES

not a really substantial change, and I wonder what is to ba

- accomplished here.

I think it would be a lot better to go back to the

Senate and say look, we were able to prove all of these, and

only changes are made in these. Thig does not change it a great-

deal,

Saenator Pelil. I think the person impeached is the
xespondent,'and I think the word "accused" is not proper.

senator Scott. The word "accuged™ is not, to my mind,
a proper texm. The term "person impeached" seems to me to bg
better,

Senator Peil. Or let us say the respondent.

Senator Scott. Or the respondent, because it is not
a criminal trizl, and I think it is simply something that t e
original rule drafters never addressed themselves to.

The Chairman. %Well, I do not ha&e a strong feeling . ne
way or the other, personally. I will leave it up to the Co
witteo.

Tha question is, in Rule VIXII the word "accused® is
vged in the present rule.

In Rule X the worxds "person impeached® is usad, and “or

conformity scme of the staff suggested we might want to cha ge

this teric "accused® here in thess four instances where it a:peaﬁ

to "person impeached.”

Senator Byyd. Oh, yes, I 8o move.

1

il
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Senator Scott. Well, I would second it.

The Chairman. All in favor signify by saying "aye.®

{Chorus of "ayes.")

The Chairman. All those opposed signify by saying “no.™

Senator Allen. No.

Senator Byrd. I have not heard Senator Allen's com:2nts.

Senator Allen. I thought it brought us back to the dis~-
cussion we had here on proof required.

This changes the status to something bland or mild }-y i
using the words "person impeached," or the "respondent," wl areas)
the word "accused" here might imply the higher degree of piroof
required, and a relaxation of that term would indicate that
possibly we are looking towaid reducing the standard of prc»>f
required.

Senator Byrd. Mr. Chairman, may I be heard on that:

The Chairman. Yes, sir.

Senator Byrd. I can see that Senator Allen's point is
considerably well taken. fHowever, I do not believe that clangiuys |
the words would have that result. I feel that in my own ci 3e
this would not have any bLearing upon the standard of proof :that
I would apply, and I am disposed to say that I do not belice
it would have any bearing upon any other Senator's standard of
proof that he individually would apply.

It not only has a better sound, but I think it has ¢ more

precige application. If it is a person impeached, he not rwed
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.SenatOrs would differ with me: he need not he accused of

‘tory or common law crimes.

. change his standard of proof that he would require,

REPRODUCED AT THE NATIONAL ARCHIVES 1 8

be needlessly accused here in my view, and here again some

statutory offense, or having committed a crime indictable in
common law.

That is my o@n feeling, shared by a great number of
people in the country who happen to be Constitutional scholars,
while the opposite view is likewilse shared by Constitutional
scholars.

That being my view, I think a person can be impsached

and convicted for offenses that are not crimes, either stata-~

Therefore, I think the word "accused" which carries
that connotation that he is being accused of the commissici of

a orime in either of those two contexts is the wrong word &1d

ahould Le substituted,.

senator Scott, The difﬁerence'_of being impeached f.or
offonses agalnsit the State as opposed to the difference of
baing accused of a crime.

Senator Allen. You used the word there "convict® which
would seem to go pretty well hand in hand with the word

7 .,
Yacsuged, "

e

I was nct suggesting that it would make any Senatox

Now, the public generxally looking at our efforts her :,

and having had thse discussion, and the witnesses on the me: ure
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=19 1 |t of proof would say wall, here these fellows can change the measufe '
2 || of proof required, but they are eroding it, and are biting into
g || it with little deft moves in a change in the rules.

4 Senator Scott. I think you could construe the word

§ || "convicted either way.

6 If a person can be convicted of an accusation, or he can
7 || be convicted of just this unique charge, and I do not thinl. the
g || word "convicted" necessarily is hitched up in all honesty :iith

¢ || the word "accused.” It could be equivalent.

10 The Chairman. We could go in presenting these rule: to
1 tha Senate as we report them back, and point out that the . hange
2 in language here was not intended to change the standard o

13 proof, but conform it to languaqge used elsewhere in the ru'es.

14 Senator Scott. I agree with that.
i5 Senator Byrd. I like that.
18 Senator Scott. I vote Senator Hatfield for that,

)
+7 The Chairman. The proposed amendment is agreed to. ‘
e Now, on Rule IX?

10 Senator Allen. That is in several places here,

20 The Chalrman. There are four places in the substittion
21 of Pule IX.

22 In Rule IX I see no reason to change it, unless the

23 Committee disires to change or fix the time to some other +ime
24 other than 12:30 o'clock of the afternoon of the day appoi ‘ted,

g5 || @nd@ there has been historically, andgorhaps in lieu of Sen tor
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‘ Allen's statement, we should leave Rule IX as it is.

Senator Byrd. First, let others be heard.

Senator Scott. I have no objection to leaving it as is.|

Senator Pell, I agree.

The Chairman. Senator Byrd. I agree.

The éhairman, Jhm?

Senator Allen. It is all right,

The Chairman. - Without objection, then Rule IX will ba
approved as is,

Ne ., Rule ¥ ie the rule I refg?red to earlier. ‘Yhat
does use the term "a person impééched."
I see no other need for a change in Rule X.
Senafor Scotﬁ. ‘No.
The Chairman. Clajborne?
Senator Pellf No.
The Chairman. Bob, aay prpposed change?
Senator Byrd., No, sir.
The Chairman. Jin?
AScnator Allen., No.
The Chaizman. Without objection, Rule X Qill be appxové
as 1.

ficw, Rule XI. This is the authorizing provision for
the appointment of a committea of 12 Senators to receive ev.~
dence and take testimony.

& simply gives authority fﬁx that purpose. It is

b
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R T
discretionary with the Senate.

I see no reason for making any change in it, even though
it is obvious that the- Senate would not desire to use it, cer-—
tainly in the case of impeachment of the President.

Senator Scott. I have no objection, but I would sucgest
that in making legislative history the Chairman of thisg Cowm—
mittee be requested to say exactly what.

Senator Byrd. HMr. Chairman, this rule was adopted in
1935 when there was noiimpeachment proceedings before the
Senate, It was used in the Ritter trial in 1936. !

I would only suggest that the word "shall® on line =3
be changed to read "may.”

Senator Scott., That has occurred to me, too, Bob, and :
the reason I did not offer it, this was going sc well I did not
want to add anything,

Mr. Chaivrman, I think the word "may" is better,

The Chairman. Well, of course, if it is upon oxrder »>f 4*
the Senate, he shall. If the Senate orders him to, he is «2ing
to have to do it.

Why do we want to tinker with it? We say in the trial
of impeachment the Presiding Officer of the Senate, upon ti=
order of the Senate, shall appoint a committes, so it would
require the Senate to order him to do that, and I do not tlink

it could be left to his discretion,

I was just thinking do we want to tinker with it? i:
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§ b seens to me 12 Senators is quite a blg body.

Senator Scott., What do you think of removing the 12,
and just have a committee of Scnators?

Senator Allen. .A lot of reason for knocking the wholeA
ihing out, it secems to me.

Senator Byrd. There is.

The Chairman. Yes, theve is,

Senator Allen. Actually, the Senate should never resort
to a thing like that.

Senatoxr Scott. This is the chicken~out rule. No éuus-
tion about it.

The Chairman. I think what this intends there, and 7
am just conjuring this up myself, if you can envision a cag:>
of impeachment of & Federal Court Judge that is out on the lest
roaegt, and that the Senate might decide that it would be
aﬁvantaqeous to send a Committee of Senators out theré and ‘'.ake
s0ME testimeny from the people that wers not neces;arily thught
necessary “o bring back here, that would argde for it.

Senator Scote, Yes, that does argue for it.

Tt does alse argue against_tﬁe number of 12,

The Chairman. =&Right,

Senator Scott. Which has your floor leaderxship, md .ake
the Fedoral Judge case, if they are out there a month, it i
going Lo poge a praglem for the rest of us trying to geat a

GUOLLINM,
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You need flexibility in the number, Mr. Chairman.

Senator Pell., I agree, Mr. Chairman.

Senator Byrd. Mr. Chairman, may I go back to my previous
proposal, where I said substitute the word "shall®?

The Chairman. Yes, bhut could I read a note from thz
Legislative Counsel firxst?

He says the rule was probably adopted for use durinr
impeachment of judges, in vhich case attendance of the full
Senate has been burdensome.

He says see the comment by Congressman Robertson on the
Ritter trial, page 81 at the Congressional Record.

Senatox Scotf:., He was in the Senate,

S#nator Byrd., Mr. Chairman, I agree that the preseit
verbage makes the appointment of a committee contingent upon
an order of the Senate.

I would like, however, to propose, so that the intent
will be even morc clear, that we strike the words, “"upon tle
ordexr of the Senate” and substitute therefore these words,
"if the Senate so orders, shall * * = %

Again, "if the Senate so orders, shall % * * 9

The Chairman. What you are saying is if the Senate so
orders, shall appoint a comnmittee.

Senator Byrd. And strike out the nuwber 12.

The Chairman. So it would read that in the trial o

any impeachment the Presiding Officer of the Senate, if tho
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Senate so orders, shall appoint a committee of Senators to re-

2 celve evidence and take testimony.

8 ﬁ Senator Byrd. .Right.

& ' Senatoxr Scotit. I second that,

s i The Chairman.,’ Ig there ohjection to that language?

I Without objection then; Rule XII will be amended accord-|
7 .ingly. |

8 ' Rule XII, my only guestions on that were as follows:

) Pirst, the question of whether we want to leave the 12:30@

o o'clock stand, and then in the next to the last lire, where it

'y
s

gays the Senate Chamber, which Chamber is prepared with accom=

0 rodations for the reception of the House of Representatives, it

12 is quite clear that we cannot proviée for the recgptipn of

1 the House 5f Representatives over there, and,:ﬁﬁggﬁéugqestiﬂg
1y the possibility of eliminating the word ﬁtaqépﬁion" and iASurt
0 "a delegation of wmembers of the House of Repreééntatives;“

17 because we will provide for a delegation of members.

%
|
|
g
|
|
é
i

™ Senator Bywd. Mr. Chairman, way I be heard?

1 The Chairman. Cexrtainly.
s Senator Byzd. I agree with the Chalrman that it is
Y imperative that something be done hera.

#z , My thought was that we merely put a poriod after the

" wozd “"chamber' and strike out the rest of the.sentence.
24 ‘ The Chairman. Reading "in the Senate Chamber?*

b . Henator Byrd. Yes, sir, because it will be, I think,

e e A A Ay A e T = b
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up to the Rules Committee in consultation with the leadership
to make whateveyr arraggements are required.

Senator Scott., Yes, and if we give any leeway here at
all, the House is going to try to interpret as many ways as
suits them, and we have problems enough under the present space
conditions where it would be 68 members in the gallery and 50
behind some red ropes in the Chamber.

The Rules Committee in ccnsultation with the leader=hip
or the staff as the case may be, ought to work out something
like that.

The Chairman. Is there a motion then to strike the
following part after the words "Senate Chomber?®

Senator Byrd., I s0 move.

The Chairman. Is there objection?

Without objection, the rule is so amended.

Senator Byrd. Mr, Chairman, I would not want to quibble
over this time of 12:30, but there could be some circumstarce
which would militate against that particular houx.

5hould we not leave some flexibility for the Senate to
meet at twelve, or 11:30, or 11:00 o'clock?

The Chairman. We could insert after the word "impeoch-
ment," the words "unless otherwige ordered,” so it would rcad
Yat 12:30 o'clock of the afternoon of the day appointed fo:
the trial of impeachment unless otherwise ordered the legivlativ

ané cxecutive business of the Senate shall be suspended, * * *°©

v

3
¢
i
¥
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Senator Byrd. The only problem I would have with trat
would be that it might be interpreted to modify something 10
that preceding phrase "other than the time."

Senator Scott. Why not do it this way, "at 12:30 of:zlocl
of the alternoon of the day appointed, unless otherwise orcered’

and there you are modifying the time, "unless such time shsll

be otherwise fixed."

Senator Byrd. At 12:30 o'clock on the afternoon ané ther
put. a comma, or such other hour as the Senate may order anc
then another comma.

The Chairman, Of the day appointed for the trial of

impoachment the legislative and executive business of the ¢ :natd

[

shall be suspenaed.

I think that makes it quite clear that would relate »nly
to the time,

Senator Byrd. That is right.

The Chairman. Is there objection to that language?

Senator Scott. No.

The Chaiyman, Without objection then, that language
will be inserted on Rule XII.

On Pule XILI, two provisions there. One is on the g les~
tion of whether we want to use twelve o'clock, and then imn :d-
iately following thot there has apparcntly crept into the x:les

a nistake, and T would suggest that we strike out "for sucth

{hing."
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Senator Scott. What line?

The Chairman. Line eight,

Senator Scott. - The words "for such thing?®

The Chairman. Yes.

Senator Scott, Why not first adopt the same time amwend-
ment as in Rule XII, so that it would read "shall?" We d§ say
"shall be tnless o£herwise ordered, twelve o'clock noon,®

The Chairman. Let us strike out “for“such thingf and it
would read "when the hour shall arrive the Presiding Officor
of the Sénaté shall announce,”

The only change is you eliminate "for such thing,"

Senator Pell. The Presiding Officer of the Senate ~hall.

That means what it says, and doss not mean the Chief Justice,

rlght?

Senator Byrd. That is wight.

’
Serator Pell. So we go back to Rule X%,. where the

TSI T. TTT ITT

- I refexence there "Fresiding Officer of the Senate shall appcint

a‘committee of Scnators,” that does not mean the Chief Justiice.
Senatoy Byrd. That is right.,
The Chairman. 2all night,
Senator Allen. Jugst a moment on that. That is goirg

to be kind of a confusing situation.
i What it looke like they are doing at that time, the: are
having a two track system. I mean there is nothing new und 2r

the sun, Senator Byrd, because this looks like we are haviig a

[
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two track system.

Senator Byrd. Except that the Chief Justice and Judjes.

Senator Allen. So here we have a legislative session
there, and the Presiding Officer says well, it is time to go,
that is the Presiding Officer of the Senate says it is time to
go into the other business.

If we are on the impeachment to the exclusion of legis-
lative business, is this not going to require that the Presiding
Officer of the Senate rush in there, even though they staxtod
the impeachment at ten, then this requires the Presiding Of ficey
even though the impeechment is going on, this would require
Senator Eastland to rush in at twelve oclock and say all
right, the hour of twelve has arrived and we are going intc
the impeachmont trial.

The Chairman. Well, if ve were in legislative businnss
before that I think that is proper.

Senator Allen. What if you started the impeachment it
ten o'clock?

The Chairwan. Well, except it says unless otherwise

If you started at ten o'clock, that would be as othe :wisd

ordered.

Senator Allen. As to the tine?

The Chairman. As to the time.

Senator Allen. Then this hour rolls around, the
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Presiding Officer of the Senate is supposed to announce it.

Senator Scott. Staff suggested instead of striking out
"for such thing,” thay suggest "when the hour for gitting shall
arrive,"

The Chairman. Is this not covered in the last sentunce,
the adjournment of the Senate sitting in said trial shall not
operate as an adjournment of the Senate.

I believe that would cover it.

Senator Byrd. I can see one problem which Senator . llen

has anticipated.

When we adopt a resoluticn in the beginning at each |
Congress that the Senate shall meet at the hour of twelve 12on
unless otherwise ordered, that means that we have to do it Ly
unanimous consent from day to day, if say we want to meet ¢:

11 o'clock.

There could be a situation arising during the impeac.iment
trial when although the desire is to meet at 11:30, and disdense
y
with the reading of the Legislative Journal, and pick up a
littie morning business, and so on, there might be an objec:ion,
and we would be held to the twelve o'clock meeting,

That baing the case, we would be required to come in at

twelve o'clock, and this would require us to, if we decided that |

trial of impeachment shall be at twelve o°clock noon on thatn

date, then we are confronted with a dilemma wherein we have the
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trial of impeachment which has to go forward, and it might be
imperative that the Senate meet before that hour of twelve noon
and conduct some other business, so the hour of twelve noor,
this would require that the Presiding Officer of the Senate be
presiding at that moment.

I think that is what Senator Allen has in mind.
Senator Allen. That is right,

The Chairman. May I ask, Dr. Riddiek, what has been

the procedure in the past?

Dr, Riddick. Well, we have selected Presiding Officars
other than the President Pro Tem. You have your two sessions.
That is definitely a two track system, and when you come ir,
say for example, you come in at twelve o'clock for legislat'.ve
business you might meet until 12:30, and then you go into t.e
trial,

Then if you go until four o'clock, and you adjourn th.e
trial, you are still back in legislative session to transac:
further legislative business duzing that day if you wanted :o.

That has been the practice.

To resolve what Senator Byrd might be thinking there.
certeinly to make it crystal cleax, if you said unless othe -
wise ordered by the adoption of a motion, or words to that
effect,

Senpator Bvzd. It wight be difficult to adopt a moti: n.

Why could we not simply resolve it like this, Dr.?
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You could say the Presiding Officer of the Senate, -nd
then put a comma in the event of a legislative or executivn
gession having preceded, and that means if you have had a
legislative session and executive session to take up nomin.itions
or something preceding that, it is possible that you would have
an executive session to take up the nomination of a Vice
President, for instance.

You might be willing to do it by unanimous consent, in
which case the Presiding Officer of the Senate would have 'een
presiding, and in that event then he would announce, shall so
announce when that hour occurs.

If there had been no legislative or executive sessi'n
preceding that, and we had come in for this, then it is cl--ar
that he is not in the Chair at that moment.

Senator Scott. Could I ask you to indulge me a mom: nt?

We had this Party leadership meeting at 11:30. I k' ow
generally you want to sit with the members of the Minority side.

I would like to say that I have no objection to wha! you
do here, or with the remaining sections with the exception of
the fact that Rule XIV and Rulé XXIII generally I would lite to
be heard, and I weuld like to reserve the opportunity for < ther
Senators on this side and myself to be here to discuss the
question of hearsav, the question of the division or nondi-ision

of articles of impeachment.

This also involves Rule VII, Rule XXIII and Rule XX.'V.
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.uatil two this afternoon.

of a daily session of a trial of impeachment shall announce

REPRODUCED AT THE NATIONAL ARCHIVES 3 2

Senator Byrd. These two other amendments which I intend

be here.

Senator Scott. Could we just reserve it as to whatewver
you gentlemén would see ¢C be likely controversial, those are .
the only ones I would like to be here on.

These drafting changes I have no bbjection to.

w

The Chairman. When would you suggest that we meet again
I would like to get into that.

Senator Scott. We can try for twe this afternoon,

The Chairman. Vexy Qell, when we recess, we will roéess.

[N

Senator Scoit. I spacifically say for the-record,fthat

on these suggestions by the staff of changes, with the excention
of the potentially controversial ones, I have no objection.
The Chalrman. Let me asgk Dr. Riddick a question he:zg
Dr. Riddick, did any problem ever arise under Rule ¥III?
pr. Riddick. I do aot think so, but Legislative Couvisel
anZ I soxt of worked out & phrase that would certainly ailevi~
ate any such. it reads:
*Tha Presiding 0fficer of tha Senate® strike out lirpn
3ix down through, and Including the semicolon on line ten, and %
ingart, "The Preciding Officer‘of the Sanate in the event &

legiclative or executive seszion has preceded the beginning

- A e W G Atrd L Tt A aE ¢
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the beginning of the trial at the time fixed therefore."

Senator Allen, Let me suggest this, Mr. Chairman, and

Dr. Riddick.

I believe it would take care of if if you just knock out

"the Presiding Officer of the Senate shall so0 announce" because
if he is there, he is going to be there, and he does not need
to make an announcement about it, and when the time comes, the
Presiding Officer of the trial will make a proclomation.

You do not need two proclomations thexe. If the Pru-
siding Officer of the Senate is there for legislative busiress
good, but if you do not have any legislative business therxrw is
no need for him coming in and making an announcement.

Just knock him out there. He does not have any place
there.

The Chairman. Do I correctly understand then that “our
suggestion would be on line eight, to eliminate the woxds "for
such thing?"

Senator Allen. Oa line 12,

The Chaiwman. Well, on line eight you would elimin-te
the words "for such thing.”

Senator Allen. Oh, yes, that has already come out.

The Chairinan. And then?

Senator Mllen. I have line 11 on that. I must have

a different priat here.

The Chairman. Line nine you would eliminate the
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34 i I words "the Presiding Officer of the Senate shall * * #2"
2 Senator Allen. I must have a different print here,
3 ! because these lines are different.
5 ' The Chalrman. Shall so announca.
5 " s-nator Allen, I have it now, Mr. Chairman.
A | The Chalrman. We would eliminate then the words "for

" such thing," and then eliminate the next following, "the

~ Il Presiding Officer of the Senate shall go announce and verify.®
- That would he the eatire climination. !
1% Senator Byrd. o, leave in "and thereupon."
. The Chairmah. You would say "when the hour shall axcive
1
. the Presiding O0fficer upon such cause shall cause such proclom=
tHA
i
Il ation to be made?®
4o
N
’ win capr vosd ehe 7 A~ s =hdn
- wWoocan xaonzd the whoie tuing.
I
“ toha hoon of the day st which the Senate shall sit unon
R
Il
‘,2% the wrial of on dapeachment shall be, unless othagwice ordeced,
oA
- i
iy . . . . s Y . . < 3
.oy twedvz o'clegk movidien and when the hour stall arvive the
¢ 13
i .
b Prasiding Sf{icaer upon such trial shall ceuse procicmation Lo
N I
HE ili
o beoaasde and the cusiness of the frial shall proceed.
Sl :
H
I . . - . - * ¥ ] t .
4 “The Caailroman of the Senate sitting in such trial skall
JOCE I
i . a -
donot operace as an adjeurmanzat of the Senate, but upon such
Wt i
adjournment the Senate shall resume the consideration of its
. . ]
.4 legisloative and grcoutive businese.” :
€ d i
" any ohjection to that anendment?
e i
- fonstor Tell., 15 there not sowe thouwghl about the j
PR} B
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traditional lack of the Presiding Officer turning the gave!. over

to the Chief Justice?

The Chairman. We do not have to spell that out in the
rules.

Without objection, the amendment will be approved.

Rule XIV?

Now, I see no necessity for any change there.

Is there objection to any of Rule XIV?

Without objection, it will be approved.

Senator Byrd. May I ask, Mr. Chairman, and Dxr. Ridiick,
would it serve possibly a good purpose to strike the word “shall
on line 4: and insert the word "may?"

It may be more convenient just to adjourn the Senat
sitting at the trial until the next day until the hour it s
to resune.

Dr. Riddick. Under the rule you would have two imm:diate

adjournments. One, you would adjourn the trial, and immed:iately

adjourn the session.

e e

L
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Senator Byrd. Why not have it "may"?

Dr. Riddick. T see.

The Chairman. "but on such adjournment the Senate may
resume the consideration of its legislative and executive
business."

Is that it?

Senator Byrd. Yes.

On this rxule, it is forced to go back into legislativa
or Executive Session.

Pr. Riddick. The only thing, if you went into it, it
would be like unfinished business, and you would immediat: ly
make another motion to adjourn, if vou did not want to treas-
act any business.

Senator Byrd. You sae some harm that would be done : €
we changed "shall"” to "may"?

Dr. Riddick. Yes.

It takes two adjournments.

Senator Byrd. Under the present'rules.

What I am saying is, why is it necessary that we not
ctiange the rules so as to allow for the Senate to adjourn
sitting as a trial et 5:30 today until the hour of 12 o'cioack
tomorrow, sitting again as a trial?

Dr. Riddick. Then you might have to be compromising.
because it says, "The adjournment of the Senate sitting i said

trial shall not operate as an adjournment of the Senate.”
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You are going to have tc have two adjournments.
Senator B;rd. That 1is £rue, you would. That is ali
right. Let us leave it as it is.
The Chairman. 2as is.
Rule X1V will be approved.
Is there any objection to any part of Rule XV2?
"Counsel for the partieg shall be admitted to appear and
be heard upon an impeachment.®
Without ohjection?
Senator Oyrd. Wait a minute.
Rule XIV, did we give consideration to that?
The Chaizmen. Yes.
‘We approved that a moment ago before you went back to
XIIX.
* Sanator Byaod. We diade
The Chaivaman. If vou desire ko raopen it, we will.
Do you have any question on Rule XIV?
Senator Byrd. If the Chair will just indulge me a moient.
It is talking aboub reading of the Jeournal, is it not?
he Chairman. No.
I think it is talking about the reporting of it, the .ame
as vou racord and report the normal proceedings.
Senator Byrd. The raporting of would be the reading of
the Journal the next mexning, ox the dispensing of éhe reacing

of whe Journsi.
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That is all right.

The Chairman. All right.

Rule XV, we haQe approved.

Rule XVI?

Is there any objection to any part of Rule XVI?
Senator Byrd. I see no objection.

The Chairman. Without objection, Rule XVI will be

approﬁed.

Rule XVII?

Are there any suggested changes to Rule XVII?

Senator Allen. To what extent is this rule gqualified
then by other desires of Senators that ﬁembers might ask
guestions? '

In other words, this just seems to contemplate a dir:ct-
cross without, for instance, questions by Members?

The Chairman. We do have elsewhere the provisions ~- I
think this would refer directly to the examination and crocss-~

examination, but we do have provision for Senators to subirit

guestions elsewhere.
Senatoxr Allen. I see.

Senator Byrd. My. Chairman and Dr. Riddick, is thex.. any

reason why we should he concerned about the limitation to one

person on behalf of the party producing them of the examiiation

of the witness?

Dr. Riddick. The only thing was time saving, I thinl.

*
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I think we adopted orders, as I recall, to the_contxary'

that we have allcwed more than one,

Senator Allen. - That is custom in court.

Tha Chaixman. Customary.

Senator Pell. After being gxoés-examined; what if ths
other side wents to go back and forth?

The Chairman. They can do that. .

Senatox Pell. They have that right?

Tha Chairman. Without objection, that rulée will be
approved then, Rule XVII. -

Rule XVIII, any objection to Rule XVIII?

Senator Allen. I thipk it is interesting to note, heving
read some of the proceedings in some of-these cther iméeach~
ment proceadings thait this ruls means just what it sayg.-

The witnesses appevenitly do stand xather than sit at the

“wibnsss stand.

I noticed that in one of the impeachment procesdings, if

this L

[

te be taken literally, the witness stand.

Is ¢hat correch. Dr. Riddick?

¥

Did you notlice that?

Dy, Riddick. Yas.

Senator Byrd. Tha present rules require the Senator co
stand when ho addresses the Chaix.

I have noticed a few times that Senstors will object

while sitting. Ofton an objectclon will not stand.

»
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5 ! I t.ink we ought to all stand when we address the Chairx.
2 Dr. Riddick. It is contrary to the rules.
3 We had one expefienca when Senator Langer got permission
4 to sit in his seat and talk for hours. And when the Majority
5 Leader came back in, he mearly blew his top.
6 Senator Byrd. By the way, Mr. Chairman, as an aside here,
7 I think it would be conducive to the better decorum and oxder
4 in the Senate —- we need not do this now -- to require thut
8 when a Senator votes, he votes standing in his place.
13 I think ve would have less of that New York Exchange
11 atmosphere with all Senators in the well, and get to thei::
12 E seats and stay there.
13 The Chairman. Without objeckion, Rule XVIII will be
i approved.
5 Rule XIX7
13 I would like to make this suggestion.
17 "If a Senator wishes a question to be put to a witnens®
T -~ the suggestion has been made that we then insert "or tc a
‘3@ manager or counsel of the person impeached;" and then go «n,
20 Yor to offer a motion or order (except a motion to adjousx:.),
21 it shall be reduce to writing, and put by the Presiding
g2 | Officer."
28 | Senator Allen. There is possibly one omission. It ‘oes
24 not cover the counsel for the managers. )
28 The Chairman. I suppose not. I would presume that “he
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manager could speak to his counsel,

We could say manager or his counsel or counsel of the
person impeached ~- doss that cover it, Jim?

Senator Allen. Yes.

The Chaixman. Is there any cbjection to that?

Dr. Riddick. The only trouble is that the managers speak
for the House completely.

The counsel generallyAassists the managers without pac-~
ticipating like the counsgel for the raspondent who takea the
whole burden and addresses the Chair and everything else.

The Chalrman. Yes,.

£ really is the managers that speak on the part of the
House rather than the counsel for the managers,

Senator Allan. Where you would not feel that the cou 18al
for the managers would be asking questions and so forth?

The Chairman. From the precedence, the managers them-
selves have beep the active managers.

Senator Alles. He is just sitting there, carrying bo.ks?

The Chaiiman. I think he is theze to confer. .

Senator Alien. I do not make any point of it. I thovght
it wvould be well o0 complete i%.

The Chairman. Is theze any objection to that amendme: i,
to the insertlon after the word "witness"™ -~ "or to a mana er
or to a counsel of the person impeached”?

Without objesction then, the amendment will he approve -,
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Rule XIX.

Senator Byrd. Before you go to Rule XX, Senator Jav..ts
raised a matter in his testimony that by the time a Senator
could reduce a question to writing, the train may have pacsed
him by.

He preferred that a Senator be allowed to stand and
address the Chair and say, "Mr. President, I have a question
of the witness."

Then he would sit down and propose it in writing, bui. he
would have announced that, and things would abate until hc had
had time to write it.

The Chairman. Is that not implicit?

If you send a written question in, would you not add.ess
the Chairx?

You have qgot to get the Chair's attention.

Would you not say, "Mr. President, I have a question I
wish to submit to the witness"?

Senator Byrd. I think it i+ implicit, but I think anatoﬂ
Javits did raise that.

The Chairman. Otherwise, you cannot get the Chair's
attention.

If you have a question, you cannot just wave it up iy the
air.

Senator Byrd. Do you agree, Doctor, that that really

raises no problem?
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Dr. Riddick. It depends on what the policv of the Caun-
mittee would be in that regard.

It would seem to me that just reading the past cases,
1embers of the Senate have written out questions and sent them
to the desk, and maybe they were not answered then.

The concent I got from Senator Javits was that he was
calling attention to the Chair that he wants to put this gues-
tion right now and not let the Chair heold it up for a few
minutes later while some others might be pursuing a question
or thought that they were interesated in.

The Chaixman. But he still proposed to send it forwa:d
in writing, vou see.

Dr. Riddick. That is right.

Tha Chairman, I think that is the only way a perscn :.oulc
gaet the attention of %he Chaixr, that he has a question.

Senator Allen. During itha testimony,. there may be an
interrupktion on a different point, even on that point, and it
might confuse the counsel in the line of questioning he was
engaged in. That was one of the provisions of the proposed
rales that I liked rather well, where they provided that tle
Chief Judges should receive these guestions from the Members
and put them after the direct and cross.

What Senator Javits has in mind is soisething might octur
to a Seuator that is not being covered, and he should have a

right to put it in. Buit it does present problems.
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I do not have any suggestions on it, but it sure could
upset counsel, if he is asking a series of questions and a
Senator butts in and says I have got a question to ask: ar:d say§
wait a minute while I write it down, and goes up there. ~nd
they look at it and ask it. By that time, the witness mav have
recovered his cool and decided his answer to this series of
questions.

Dr. Riddick. You could put it in but it might be recundant
But you could add a new sentence, "A Senator may stand anc.,
upon obtaining recognition, inform the Presiding Officer «f his
intention to zubmit a question.”

The Chairmgn., I think we had better hold that quest.on
for further discussion.

Senator Allen. I think so.

The Chairman. If we are going to make it so that th:
Senaters can dbe popping up all over the floor and addressiag
the Chair, again we are going to rxrun into some problens,
think.

Senator Byrd. Na. XIX is over?

The Chairman. It will be subject to reconsideration if we
discuse that issue further when we have the minority repre«3sent-

1
ative. '

Now, with respact to Rule XX, I would suggest that wi add

Rule XX to those to be lield for further consideration wit! the 3

minority because, in this one, I think we have several qu‘stion?
:
|
‘}A

!
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to te rasolved.

One, we hava the quastion to resolve whekher we are going
to 9o into closed session while deliberating upon our deci:ione
And 3 suggestion has busn made that that Le open as well, s
the rast of the proceediags.

Then the additional guestion will arise as to whether we
are going to provide that we shall go into closed sassion in
the svenz that wmatters of national security are to be discissed

The third question selating to this would be to dater ine
if we ara going to havo a provision for closed session to .ake
the decision as ko what iv reguires to go into closed sess-on.

I think that subject matber should be discussed with our
celleaques.

Rule XXI, 1 would suggest that at the botion of Rule TRI,
wa siriko the woeds *by order, cxtend the -ams.” and insers in
liev thereof "ozherwise ordered."

I say khat Yor this reeson. We say "end all motions,
shail be avguad for not excseding oane hour on each zida, uvlesxz
the Senate zhali. by crder, extsni the time."”

In othar words, we have no provision for shorkening the
tine,

I zan well savivion the fact thet we might want to ad .pt

8 Tuiz saving you shall have 1

(%1

minutes to discuszs this ma:ter.

Thig worll give us that prerogative.

Senater Allen. 1t says "not exceediny one hour" thou - h.

L
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!

The Chairman. Yes.

But it gays “"unless the Senate shall, by order, extend

the time."

It does not say that the Senate can shorten the time lesgs

than one hour.

So if we ingert the word "otherwise ordered,” thaet would

glve the Senate the right to extend a3z well as to shorten.
Senator Bvrd. That is a good suggestion -~ well, what
wers the words you were inserting?

The Cheixrman. ‘“ctherwise ordered.”

Ssitator Bycd. That we pul those words immediately al:er

s houn"?

The Cheirman. Thait would be fine -- for not exceediry onJ

hedr -- walt a nminute.
You still haeve got "on each side.™

o

fenatoxr Byrd. I would noit want these words ko he

interpreted as wedifying anything else in that xule othexr :<han

I one hour,

The Chairman., Well, it followe “shall be arxgued for aot

AN
wise order.”

Senator 27vd. For not exceeding one hour unless the
Scnake shall ortherwise order on each side.

it can bhe set outr in commas.

Otherwige, it conld be avgued that your modificabion -~

saeding ora hour on each gide, unless the Senate shall ¢ ther-

-~
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wall, lt could be arcgued that the Senate could order that one
gide not have an oprportunity to argue.

The Chairman. All right.

Shall be arqued for not exceeding one hour unless the
Senate 8hall otherwise order ~- out of brackets --- on each
side.

Is there objection?

Without objection, approved.

Rule XXII?

Is “here anyone that has any desire to make any chang: in
Rule XXIX?

Senator Allen. Well, I have an inquiry.

At what stige would the Memipers of the Senate have an
opportunity to speak?

She Cheirman. That is the issue we have remaining un erx
on: of the othevr rules.

Ssnatoxr Allen. Would not the Senazors have an opport nity
to hawve theis ivput at this time?

Sanator dyrd. I wonuld not think so.

Tha Chaixman. Not ab this fime.

This is the argument to the Senate. The Senate will - ave
tha opportunibty 4o debate during their deliberatlions.

Sepator Allon, Would this come before or arter the a.gu-

mesins by tha Senastors then?

v
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The Chairman. This would come before?

Senator Allen. And at what stage do the Senators come in?

Senator Byrd. When all the arguments are closed.

Senator Allen. After this, though, there would be ai
opportunity fur the Senators to be heard?

The Cheirman. Well, among themselves ox openly if we
decide to have it open, that is the issue that is covered in

Rule XXIV which is to be reserved when our colleagues are with

us.

Senator Allen. I see.

The Chairman. As a matter of fact, Rule XXIII and XiIV
both -- and Rule XXIII gets to the question of whether we are

going to have a division of the charges under an article, and
whather or not we have a division if a conviction on any cae
of those divided portions is adequate.

Thare are a lot of questions there to be resolved wiin
tha one, so XXIII and XXIV will be held over for conside: ation
with our colleaques.

Senator Byrd. Did we approve Rule XXII?

The Chairman. Yes, we did approve Rule XXITI.

Senator Allen. There is no limit placed on the lengiia of
the argument here?

Senator BYvrd. Right.

Senator Allen. Should that be limited?

Senator Byrd., I do not believe so.
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Now, the Senate may, depending upon the circumgtances at
the time, decide to work out with the parties a stipulation
and then enter an order to that effect.

Is that not right, Doctor?

Dr. Riddick. That is correct.

The Chairman. The Senate could enter orders to that
effect.

Now, XAIIL and XXIV will be held for further considex ‘tion
by our colleaguas.

On XXV, I assume thexre is no reason for modification £
Rule XXV, although in tihe formg that are set out in connec .ion
there, I would like to sugdest that when you cowme to the
"l'orm of oath to be administered to the members of the Sen te,"
that there be inserted imnediately after the word "Senate,
the words "and the Chief Justice," so it would read, "Form of
cath to be admianistered to the members of the Senate and t e
Chief Justice sitting in the trial of impeachments.®

So that means thet the Chief Justice would take the s me
oatl that the Senators would take.

Is there any objeckion to that?

Senator Allcn. There has kesn the possgibility raised of
the Chief Justics being 111, and so could you no% word the
"Precgiding Officar of tha trial® to %fake care of that con- |
tingency?

It is not iaportant.
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The Chairman. Well, the Constitution says the Chief
Justice shall he the Presiding Officer.

Senator Allen. I was thinking though of someone else
might be filling that role as was suggested, the Senior Judge
might take over in the event of his ability -~

The Chairman. I do not think it is too important.

Senator Rvrd. Then the person impeached may be a judge
and it would not be the Chief Justice presiding.

Senator Allen. That is what I sav.

The Chaisman. You are suggesting what?

Senator Allen. "and Presidinq.officer of the trial."

The Chairman. "and the Presiding Officer of the trial® -~
Yot the trial.”

Senator Allen. That would be superfluous therxe, I think.
No, that is all right. '

"Presiding Officer sitting in the trial of impeachmeris.”

The Chairmen. Just say "and the Presiding Officer siiting
in the trial of impeachment.,"

Without ohjection, then, that will be so amended.

Senatos Byrd. Mr. Chairman, while we are at that point,

anlege I forgev this thought later, would the Chair feel t1ak

it would at least be worthy of consideration to this Commi ztee

f¢ cacommend te the Judiciary Committee that a constituticaal

amesduent be considered to provide for an emergency in the

avent the Chief Justice of the United States was not available !
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to preside over the trial of impeachment of the President?

He might die, and that would put us in one tremendous bind
because the Constitution says that the Chief Justice shall
praside.

The Chairman. "Il wnuld cerxtainly be worthy of suggesiion
that thay give it some congideration.

Senatox Byrd. I wonder if the Chairman and the Committee
mighz not want fo address a letter at sSome Future time to “he
Chairmen of the Judiciary Commitiee caliing attention to 1':?

I do aot think it would be presumpticus because we ha'e
beeit involved in these rules, and it is a matter of concer: for
me, ot least.

Senator Allan. I agree.

Another thing occurs 2o me, a3 ths Rules Commitiea mi-hi
noasibly recomrend @ cobstitutional amendment providing fou
alzernate metbods of imoeaching Federal Judges, or an excl:sive
meihod.  They cught to be tried in District Courts, it see-s tc
ne, or gome cothar way rathex than making the liouse impeach and
tha Torcece hiv.

There are so many of them.

The Chairmun. There are certainly a lot of then.

Senator Allen. Tour hundred or more.

The Chairman. We hope they would not all be impeache:' at

tha sawne time.

Senator Byrd. Would you have the Clerk make a note o~
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that?

The Chairman. Yes, sir.

The remaining one is Rule XXVI, and I have no proposel to

make thera.

Dr. Ridéick. There is one other point under XXV. It is

the last word.

The Cheirman. Yes, the last word of the fo.m on Rule XXv,

"unless otherwise ordered by the court" -- strike the word

¢ "eourt” and ingert the word "Senate."

{ It would r2ad "unless otherwise ordered by the Senate."

¢ We have tried to conform.
Senator Nyxd. Where is that?

The Chairman. fThat is just before the start of Rule TXVI,

"unies3s othersise ordered by the Senate."

i We have gotiten away from the use of the word "court.”

: Senator Dvrd. Mr. Chairman, may I interject this remindex

i that Chief Justice Chase took strong exception to certain

actions that had been taken by the Senate at a time when ii was
not sitting a5 a courk.

There mav 2 a time during the conduct of the trial -- T
thinic I am nitpicking -- there may be a time during the cor-luct
of the trial when it certainly would bc -~ when the Sergean : at

Arms would be celled uvpon to serve a writ of some kind. Anl

{ while perhaps it is a fiction, this order would not be by t e

 Senave sitting as the Senate, unless it would be ordered by the
i

o=y
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Senate sitting as a court -- do you see any problem there?

I do not sea a great problem.

Dr. Riddick. They eliminated the woxrd “court" in all othd
places in the rules for the Johnson trial except here.

The Chairman. You see, even the form -- the directic: foi
the service of the subpoenaing says, "The Senate of the United

States to , greeting:"

Senator Byrd. What was your proposal?

The Chairman. Was just to eliminate the word "court"™ and
insort "Senate' -- "unless otherwise ordered by the Senate."

Senator Byrd. Okay.

The Chairman. Without objection, that will be approvid.

Is there any objection to Article XXVI?

Without cbjection, then, Article XXVI will be approveil.

Now, that takes us through the articles. It leaves four
off then for further discussion with the remaining members .

I would invite the members to consider whether they w-nt
to 24d any addivional articles covering items that will nc.
be: covered in thess four that will be taken for further coi~
gsideration.

S2natoxr Bvid, I have thought of at. least two other
amosndasnts, andé they night better be presented in the foxn of
addivional articles. T will not do it at this point,

The Chaisman. T was not cuggestiny that you be requi red

L6 present thers now. These ace matturs thakb ae held oper for
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further discussion.

We will resume at 2 o'clock this afternoon.

I would like to raise one question, though.

Does the Committee wish to print its Executive learings
of Auqust 5 and 67

That was the testimony of other Senators in order thai:
thsy could be released fo the public?

Senator Byrd., I so move.

Senator Allen. Yes.

The Chairman. Without objection, then that is approvd.

Senator Allen. At the conference, several Senators s id
that they hoped that we would not take final action until “hey
had an opportuniiy to present statements., I am not sure wietherl
they meant orally or submit written statements.

Dut Senator McClellan wanted the opportunity, and I b lieve
at least one other Senctor expressed the same view.

The Chairmen. We did announce that the record would e
held open until August 9 for the submission of statements "y

additional Senators, and I think they have all been notifi-d to

that effect.

Senator Allen. Good.

The Chairman. Senator MeClellan's people are working with
the stkaff.
Senator Byxrd., Mr, Chairman, Rules I through VII were

ditscussed before I was akble to get here.
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May I have the aﬁﬁroval of thé Committee to examine these

rules and perchance offer some minorfamendments in the next
meaiting?

The Chairman. Certainly.

I can go through those very briefly.

The first three were approved as is.

On Rule IV, after the words “said Chief Justice," it was
anended to insert "shall be administered the oath by the Pre-
siding Officer of the Senate and.”

That simply provided for administering of the oath.

Rule V was approved as is.

kule VI was approve’ ag is.

and for Rule VI, : : have held that over for further con-
sideration.

Senator Byrd. Fine.

The Chairran. We will reopen any of those that you disiye
to consider.

Senator Byrd. Very wall. Thanks.

The Chairman. The Committee will stand in recess until
2 o'clock thig aftrerncon.

Thank you very much.

{(Vherevpon, at 12:02 p.m., ths C mmit@ge racessed, to
vaccavene at 2:00 p.m., the same day.) \

- .
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AFTERNOON SESSION

{(2:45 p.m.)

The Chairman., On the record.

Senator Byrd. Mr. Chairman, I offer the following arand-
ment, to-wit: Rule XXIII is amended by inserting at the
beginning of the text the following new sentence:

"An article of impeachment shall not be divisible fo: the
purpose of voting thereon at any time during the trial."

May I just say at the moment, so that Senators and siaff
will be thinking about it, my reasons for offering this ar end-
ment are as follows:

We have, for example, in the first article of impeaciiment,
as reported to the Housce of Representatives by the House
Judiciary Committee, nine specific charges.

Under <ur present standing rules, which would be fol owed
inasmuch as the impeachment rules ave silent thereon, the ques-
tion would be divisible.

Consequenily, Article I, as submitted by the House
Judiciary Committec, would be subject to division and voting
in nine separate ingtances. In other words, nine votes cculd
be requested cn those nine chsrges contained in Article I.

Nlso, a vote for conviction on any one of those nine
sepsrate provisions would fulfill the constitutional requl.re~
ments for cenviction, and the respondent would be automat cally

removed from office, without fuither votes on the other
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1 l provisions of the‘ait;élé %nd‘a}so,'éf course, upon other

2:}| articles.

3 I feel that it would not only be time consuming and con-
4 | fusing, and a matter which could c¢reate great chaos and divisian,
5 bitterness, and ill will if the President in this instance

6 should be convicted on one only of those nine separate chasges.
7 The country would remain divided, and many people would feal

o he had been railroaded out of office; that the Senate had Laken
) undue advantage of him, and that the Senate had been unfaiz.

10 I therefore do not believe that the charges should be

11 divisible within an article and notwithstanding that rule among
12 ‘the Standing Rulas of the Senate which permits a division, I

12 move at such appropriate time, will move at guch appropridtQ:

34 time for the adoption of my amendment, as amended, if amen.led
1% at that time.

;5 I am not saying thet it shail not be divided at any time
7 during the trial becausw the louse of Representatives -- wa

" really have no control over that. If khe House of Represeata-
s tives wanks to amand its own articles after they have baen

0 suomitted to the Senate, it could do so and could not only

a1 divide them, it could strike them out or change them. So 7

2 would yrather insert the written words for the purpose of voting
» thareon at anv time dvring the time of trial.

2 The Chairman. Any discusgion?

24 Senator ilacfield?
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Senator Hatfield. I do not have any questions.
I wonder if maybe the Parliamentarian might comment cn

that.

Oh, I see. I do not have the updated document.

Has there been a change?

Senator Byxd. I had better let all the members know that
I nave written in these words following the word "divisibl a" --
"for the nurpose of voting thereon."

Senator Hatfield. I am impressed by the argument thet
has been prciented by Senator Byrd. T do not quite follow what
the procedure is, Mr. Chairman, when Senator Byrd says he ill
make that as a motion at the proper time.

Are we thiuking in terms of a guorum?

Do we have a guorum?

The Chelrman. We have a gquorum.

Senator Bvrd has offered it as an amendment. I do nc:
know whether we will vote on it inless we have --

Senator lletfield. I would be very reluctant to cast »>theu
thian my own votsa, even if I had the proxies of other colle igues
because I really do not know on a matter of this kind.

Senator Byrd. I would prefer to have the others here at
such time as we voke, Mr. Chairman.

Senator Pell. I would support it.

I have thought akcut it before, and I think it makes

3ense.

e
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The.question that we ought to always bear in mind on these

‘Tules, as we are changing them, is that it would more than

likaly apply to some lessexr official than the President.

The Chairman. Senator Allen, I think, had something %o

" say.

Senator Allen. I certainly agree with this amendment.

As a matter of Fact, it came up for discussion at one of

" our earlier meetings, and I expressed my support of it at that

time.

I recall that Sanator Scott was of the same opinion, and
I heard him sey earlier today that he was going to draw up or

offar an amendmant of this sort.

I think it is eéminently :fair because Senator Byrd said

it could conceivably allow conviction on a minor specification,

and that convicilon would, wikhout further adb ~-- wall, it
would, without further ade, result in weking the official wut
of office.

1 might say that the way these articlec ars worded, a¢ I
recsll, it would, in effect, give a mw: ber of the Senate a
division of the guestion in his own mind because it says trat
they support these articles by saving that the official hau
beean quiity of ona or mure of these spescifications.

S¢. really, e has a Adivizion in his own mind. Yo vo'e
for it, all he "as to Find in his own mind iz that he is

guilty of onz of those.

———

A
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Even though I understand that the precedent is that these
specifications have been split, it seems to me they are
improperly split because this is, as I see it, final acticn on
a proposal, just like the bill up for final passage.

Well, yvou cannot give a division at that time when yeou
have the bill up for consideration.

You might have ten or fifteen divisible subjects, and
the same is true here.

The way the rule reads is that the yeas and nays shall be
taken on each article of impeachment separately, which would
scem to indicate that it should not be split any further ihan
that, that the bill of impeachment should be split as to
articles -- would have to have separate votes on those.

It does not seem, really, that it contemplates a div: sion,
although I understand a precedent has been permitted.

I think it is something we very definitely need to wiite
into the rules, and I see the distinguished Republican lecder
here, and I know that he is of the same opinion and plans o
offer an amendment on the non-divisibility of the article,
Senator Scott, that is under discussion for amendment by

Senacor Byrd te that effact.
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/mg t Senator Scott. We do not have than completed.
teve
2 The Chairman. We can insert after the word "indivisible,|
3 for the purpose of goting thereon.
4 Senator Scott. I think that does it.
B Senator Allen. Yes, I think so, too.
6 Senator Scott. That is all right with me.’
7 We are writing for the futuras now.
3 The Chairman. Is thare a second to that?
I Senator Scott. I second.
10 The Chairman. All in favor signify by saying "aye."
T (Choxus of "ayes.")
12 The Chairman., Those opposad signify by saying no.
S {Nc response.)
14 The Chairman. The "ayes” have it and the amendment in
15 adoptad.
16 Are there other amendments to Rule ARIII?
17 Sonator Bys4. Mr., Chaizman, I have another amendment.
i I will not speak ahead of anyone else if one has some:ihing
45 to offer to that paragraph.
20 I have ong which reads as follows:
a1 | Rule XXIIT is amended by inserting immediately after the
a3 end of the tex: the following, "A motion to reconsider the vote
23 by which any ariticle of impeachment is gustained shall not be
28 in order."
25 Senator Pell., Say that again.
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Senator Byrd. It reads:

"A motion to reconsider the vote by which any articl: of
impeachment is sustained shall not be in order."

The critical thing arises in my mind in this way.

Senator Allen. Final action.

Senator Byrd. Right.

It becomes irrevocable according to the Constitution. I
believe, by most authorities, and I believe the President is
out as of that second.

And if a mction to reconsider is in order, the Senator
might be coming in the door, and the Senate is ready to vite,
and the Senator might be coming in the door and, if sustaiaed,
if he were allowed to vote, we would have one of the gravest
of all constitutional questions here, because the Presidert is
out,

Then he comes in. Iie is allowed to vote. And he ca.:ts
his vote. And it could possibly put the President back ii-.

Well, the President is out. The Vice President is ir.
And here we have two claimants to the office.

Senator Scott. Is that not true with a judge also?

Are we not also making the rules for the future?

Senatoxr Hat:field. There is no succession,

Senator Byxrd. That is right.

What 1 am so fearful of, the country would really be

upset with us.
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Dr. Riddick. They have two days for that reconsideration,
right?

Sanator Byrd. That is right.

They have two days for the reconsideration.

Senator Scott. It could be an encrmous thing because of
tha various television coverags and, all of a sudden, the
announcement, Article I is sustained, the President is xemoved.

And then someone comes on and says, "Wait a minute, ladies and

gentlemen., Here comes another Senator.”

The Chairman. Counsel, do you want ko comnent?

Mr. Celada. Just an observation.

if we get into a comparison with criminal proceedings by
the proposal, it would not be possible to reconsider a vota
of fwo-thirds, hut presumably, by implication,,a vote of lass
than two-thirvds might be reconsiderea.

and T wondar if %his does not have some kind of implica-
tion on this, although it does nct literally apply to impeach-
ment, of placing an individual in the position of being recon-
sidexed twice in jeopardy for the same accusation.

The Chairman. It says it cannot be reconsidered. That
weuld remove him twice from any Pederal accusation, .

Senator Allen. He is talking if he falls short of tha
two~thirds, they might reconsider, and then have another votas

on the claimant to reconsider it with the majoriity vote.

Sapator Byrd. I do not sse that in that situation, the
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64
grave constitutional crisis arising.

I do not see any state being denied of its equal represen-
tation in the Senatebwithout its consent.

I just do not see the double jeopaxrdy.

The Chairmman. Why can we not add they sustained or
rejected, and that would eliminate any reconsideration because
you really do not want a reconsideration.

Senator Hatfield. He was rejected.

Senator Byrd. I have no strong feeling in that direc:ion.

I do have a very strong feeling on this.

Dr. Riddick, would you see any reason why we could nc:i make
it in the alternative?

Dr. Riddick. I do not think we are at a criminal tri .l
here. You are just getting him out of office.

Senator Cook. Why not say the article of impeachment
votsd on i3 not in ordex?

That could be voted up or down.

Senator Hatfield. Mr. Chaizman, .t seems to me in th:n
same case that Senator Byrd made awhile ago »n that, whether it
is the Senate coming in late, wr whether once we made a de:zi~
sian one way that we switched around the other way, I thin you
could say that the President is still President after this
vote.

Senator Byrd. Now, wait a minute.

Senator Hatfield. There is a motion to reconsider,
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Senator Byrd. All right.

If that igs the rule of the Committee.

The Chairman. Any article of impeachment sustained ox
rejected,

Senator Hatfield. Or we could be conservative with ou
words, as with Senator Cook's proposal.

The Chairman. Are you ready for the guestion?

All in favor signify by seving "aye."

(Chorus of "ayes.")

The Chairman. Those opposed signify by saying no.

{No response.)

The Chairman. The "aves"” have it.

Senator Bvrd. It is sustained or rejected?

The Chaixman. Ye3s, 'shzil” 1s not in order.

Senator lesitfield. Did we vote on the othaxr one?

The Cheirmon. Yas.

Senatoy Hatfield. Can I be reported as voting "aye"

The Chairman. The vots wag unanimous.

Senator Hebkfield. I had to step outk.

The Chalrman. Are there further amendments to Rule X-III?

Sanator Byrd. There is one further amendment I would have

r

‘1

but [ am not surz a5 to the finel wording of it, Mr. Chairman.

T would dust as soon wait until such time as I have h.d an

oprovtunity to atudy the matter wmore carefully.

(4
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It simply deals with the situation in which the Senate

votes to convict the person impeached.

I feel that the éenate ought to have the determination
right then and there whether or not as to whether it is gcing
to vote on the remaining articles after Article I has convicted
him.

Senator Pell. Once if you convict on Article I, then you
determine whether it goes to Article II or III?

Senator Byrd. Yes. |

I do not think it should adjourn for one or two days and

come back.

If it votes on them, it ought to vote on them in succes-
sion.

Senator Scett. The question is the overkill.

Senator Pell. I would disagree with you a little bit
because I would visualize what I would want to do in an immeach
ment trial.

I might want to vote against Article I and vote for Z.:ti-
cle II. Sc I weould be very upset, having that view in mind, if
no more votes were talen after Article I.

Senator Byrd. This would not do that.

Senator Pell. As I understand, you say it would.

Senator Byrd. No.

Tt would force the Senate to proceed right then and there

with Article IT, or to make a determination as to what fur~her
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proceedings with respect to such trial are essential and n.ces-
sary.

Senator Pell. I think it would be very important thot
mavba the rule should be changed to provide for this.

Once you start voting on the articles, there may be no

possibility of the Senate sidestepping the voting on all o7 the

articles.

Senator Scott. Would you yield?

Senator Pell. Yes.

Senator Scott. What occurs to me ig that you might b
moving against the intent of the 5enate in the sense that “he
Senate having normally enacted the remeval, they do not wich
te go any further.

There should be something in the rules, like you say, pro-
viding the Senate to imrediately determine what it will do on
subsequent articlez. And we do nct have to vote on them i
oxday,

At that point, Claiborne could be heard to say I wish to
voke on Article II.

Senater Byrd. Yes.

Senator Scott. And the Senate will make a decision &3d
they will decide to let vou vote on it ox not. And that g .ves
you your chance ko say I want to vote on it, but the majoxity
of {he Senate nas still overruled you.

Senator Pell. I do not think that is fatr.
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Senator Scott. That is the way it will work.

Senator Pell. When you start voting on it, it ought to
be looked on as an exercise that each of these votes will be
cast, so you make up your mind then and there.

Senator Cook. When you try a man in a court of law, if he
has five offenses that he has been charged with, the jury goes
back and finds for the first one, and they forget about tha
others.

Senator Pell. They have to say acquitted on charges 2, 3,
4 and 5. And this is not a court of law.

Senator Cook. I know it is not. But what you are saying,
once the President, the Senate already having convicted under
a particular article, No. 1, what you want .o do is let the
public know that somewhere along the line there is an article
you want to vote on. But, in the meantime, the President
basically hag already been found guilty of an offense, rerovable
from office, and we have to find him removable on three oxr four
of them rather than on just one.

Senator Scett. Then you say you want to remove him twice,
and Bob's amendment gives you a chance to say that?

Senator Byrd. Do you have it in front of you?

Senator Cook. But if a person 3hall be convicted upcn any
such article by the votes of two-thirds of the members present,
the Senate shall determine what further proceedings with

respect to such trial are essential ox necessSarv.
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Senator Pell. What do the present rules provide?

Do you have to vote on all three?

Senator Scott. The rule iz silent on that.

Senator Hatfield; On the Johnson case, as I recall, they
did not take Article I on the first vote.

Senator Byrd. They took Article XI.

Senator llatfield. They took Article XI and had a vota.

Senator Byrd. They then adjourned for ten days.

Sanator Batfield. And they left off Article I.

Senator Byxrd. Right,

Senator Hatfieid. But they voted on how many, ten of the
elaven?

Sanator Byrd., Three of the eleven.

Senator Scott. Then somecne said I move the Senate
adjourn sine die.

Senator Cook. Basically, what you ars saying here is thai
you convict on the first one, why go through the agonizing
gituation of going through all the rest of it.

Sunator Byvd. ‘They gave up aven on acquittal, you sez.

Senator Hatfield. The radical Republicans knew aftex thatly
sacond one, they came back because they thought bhey could get
a conviction on the second article.

They failed on that. They failed on the thixd vote aud

then fhrew in the towel.

The Chairman. Well, we sre going to have to go vote.
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Let us recess temporarily and vote and get back.

(Short recess.)

70
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The Chairman. The Committee will come to order.

Senator Pell. I think when the whole thing is beina con-
sidered as a package for two months or a year, that then the
body as a whole should have the opportunity to express its
opinion on each of the counts.

Senator Byrd. This may be a protection for the respond-
ent, because if Senators get the idea that they can only vote
on that first article perhaps you would be disposed to voto
against it, but if you were going to vote on an article, if¢
you felt a vote of conviction on Arficle 1 was going to khut
you out: of a chance to vote on Article 2, you mignht vote for
Article 1 just to get on the record as voting to convict.

Senatox Pell. So that makeg it harder in a sense.

Senator Byrd. All this provides is they will detexiine
that day, and not go home overnight, or wait two or three rays
to come back and determine whether to disqualify him from
holding further office.

Seniateor Pell. Ts there any way you can see that you can
assure once thie voting process has started it can be impedad?

Dr. Riddick. You can take away the rights to determine
sine die, just wove to adjourn sine die without ever voting,
but: if you do this you tie into it and force them to vote, and
it might be in casce of a President if you found him guilty you
do not want to waste any time to go anv further,

This would apply to both Presidents and Judges, too.
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Senator Byrd. Do we have copies of tﬁe amendment?
Mr. Ticer. No, we do not.
The Chairman.  Bob, do you like this language any better
as to the last part of that sentence, the Senate shall determinT
forthwith whether further proceedings with respect to such

trial shall be continued?
Senator 3yrd. Whether what?

The Chairman. Whether further proceedings with respact

to such trial shall be continued.

Senator Byrd. I do not think that we have any alteraa-

There is at least one other proceeding that has to ba

JPSPROS S

done, and that is pronouncemeat of judgment. You have to get
Zhat cerxtified copy done so we are not left to choose.

Sznator 2llen. I question whether it takes any Senate

aétion to pronounce judgment.

The judgment igs pronounced whan the vote is taken, ro
veslly v action is reguired to pronounc2 judgment.

Senatoy Hatfield. We do not have an option.

R

Senator allen., It iz an administerial act.

Dr. Riddick. I think that is in previous cases, but I

¢t —

“hink Senator Bvrd®s point is it might go on further, and say §
!

The Chairman. Or you might want to go on and have a

(23

vote on the renaining articles.
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Is that not what C3diborne's point was?

Senator Byrd. Right.

Let me offer a.substitute amendment that would take care
of Senator Pell's situation, and if someone wants to strike
parL or all, they may do so.

May I have copies made of this?

This will take care of Senator Pell®s point.

Dr. Riddick, is it stated in any other place that a
certified copy of such judgment ‘shall be deposited in the office
of the Secretary of State?

Dr. Riddick. It is in the existing rule.

Senator Byrd. I mean is it stated in any other plac=?

Dr. Riddick. WNo, I think this is the only place.

Senator Byrd. WNo other place?

Then you need that to be retained in the rule somewliare.

Why the words "upon pronouncing judgment?"

Is that just to preclude any inordinate delay of a wonth
or two, that certified copy being prepared and sent down to the
Secretary of State?

I suppose that is the purpose of that.

Dr, Riddick. 1 think so. Of course, the Senate has, on
its own, and in its own wisdom, on different occasions adoj:zed
orders to notify the President, and somebody else, I forgetl
which it was, in addition te this rule.

Senator Allen., Oxdinarily on articles I would thinl. they




0

6

1

]

r . .
REPRODUCED AT THE NATIONAL'ARCHIVES

Th

. would be submitted in order, but who determines the order in

which the articles are submitted?

Senator Byrd. The Senate would determine, if any, X
suppose, it would be like in other matters, any other bill you
would shart at the beginning of it.

Senator Allen. As you pointed out in the Johnson trial,

Senator Byrd. That was by order.° They adopted an
order that we would vote on Article 11 first.

Dr. Riddick. That is right, and take the rest of them
in seriles, énd then they came back and #eversed that orderx.

Senator Byrd. <Came back and changed that,

Semator Allen. Well, without an order they would start
with number one. |

Senaﬁor Byrd. Yes.

Scnator Allen. Here on this language, Senator Byrd,
with respect to "shall determine what further p:oceediﬂgs with
regpect to such trial are essential or necessary," actually
nothing would be =2ssential or necessary.

I mean if they voted on ong article, nothing else is
aszential or necessary to vacate the office.

Senator Byrd., That is true.

Senator Allen. Do you not think we ought to have anothe
vord in there in addition to that, or strike one of them,Aa1d
subuititute ancther word, or words te the efifect that "ne

flurther proceedings shall be taken??

s e S . et e 8 8 e B £ e B b
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That would control whether to vore on any more artizles
or not, but nothing else is essential after it.

Senator Byrd. Yem, I would accept that,

You might want to apply thalt to this new amendment 1 have
here.

For the purpose of the recoxd, the substftiite amendnent
that I offer, and I withdraw the first one, and offer a second
anendment which has in part the same wording in essence as the
first one, and it reads:

"Rule XXIITI is amended --

“(1l) by inserting at the beginning of the text the
following: 'One voting has commenced on a first article of
impeachment, no recess or adjournment shall be taken after such
commencement un til voting on all articles of impeachment has
been completed except as provided herein.'; and

"(2) by striking our all after the last semicolon ard
lnserting in lieu theoreof the following: ‘but if the persun
accused shall be convicted upon any such article by the voies
of two~thirds of the members present, the Senate may procead
to the consideration of such other matters as may be detcrained

to be appropriate prior to pronouncing judgment. Upon Prosouncs,

ing judgment, a certified copy of such judgment shall be d:positkd

in the office of the Secrotary of State,'."

Now, that is it. T like this one, becausc it does

orovide for a quick decision.
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In the case cof the Johnseon trial the Senate voted w der
the 11th article on the 16th day of May, and adjourned for ten
days.

Well, the country was held in suspenge. You can sgeo
what can happen today i1f the Senate were to adjourn for two
days, or three days, or six doys, or ten days before procedding

Mr. Chairman, I think the country wants a judgment (ne
wav or the other, in order teo get the matier behind us. TiLis
wild accomplish that,

We also achieve the wish of Senator Pell,

The Chairman. Well, are you not getting into a prol lem
thera?

I do not know what time limits we will eventually £:z,
nut suppsse you £ix a time limit for debate on one article,
and debate that one, and then take a vote?

I do not imagine you would debate all of them before
you gtarted o wvote on any of them.

Senator Byrd. I am very glad you mentioned that, M.
Chairman.

I intended to write in this. I am so ¢glad you menti »ned
thada

T had snother pavagraph that the voting wonld ba in
rapid consceution.

Where is what anw?

Mz, Chairmarn, I have another amendment. I do not redily
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find it at this point, but it was to the effect that once the
voting starts on the article the vote on each article follows
an immediate consecution so that there is no time between
articles.

Senators could debate articles for whatever length of
time the Senate decides in its rules it wants to give them.

In other words, it might give each Senator one hour for
the discussion of all of the articles before voting the article,
any or all, but once the vote on those articles is given we
have them back to back, one, two, three,

Now, I had another amendment, and I think I wrote it in
anothar book like ¢his.

The Chaixmarn. If I might suggest, we are not going o
vget through all cf thils today. Why not pull your entire amunde
ment o Article 23 togekber, including the two provisions wa
have adopted, so that you could offer a complete new, as ancnded
Rule XXIII?

Senator bLyrd. Very well.,

The Chairman. Then we could see the whole thing, and
have it in front of us, and if we adopt that, then we know vhat
shepe we ere in.

Senator Allen. I wonder on the first line once votig
has commenced on a first article of impeachment, would it not
be a little bit more definite to say on an article of impeszth-

nent, because we may never vote on the first one, you know.
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We might start with the second one, and we should say commence
on an aritcle, or any article would be better.

Senator Pell. Yes.

The Chairman. Let us say, "any" or “an."

Senator Byrd. That is good.

Senator Hatfield. Mr. Chairman, is there something you
need a quorum on? I have toc go to a conference.

The Chairman. I think it is getting along in the day.

In light of the fact that we do not have time here on
gome very important matters on these remaining issues, I would
like to suggest that we adjourn to a time certain,.and try to
consider these matters, and tomorrow may not be a good day.

I would like to have suggestions as to what day next

- week you would like to get started.

Senator Byrd. May I respond to that?

The Chairman. Certainly.

Sepator Byrd. My suggestion isg that we await the call
of the Chair.

In view of the circumstances I hesitate for us to seb
an hour and date at this point.

The Chairman. Very well. That would be all right, hut
let we ask, tentatively, would perhaps Wednesday of next we.k,
which would be a normal meeting day for us, would that be a
good day?

Senator Byrd. Certainly agreeable with ne,
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The Chairman. This could be changed by eventsy but we
will try to pick out a suitable day,

Senator Byrd. 'Personally, I would prefer if other events
do not intervene that we proceed earlier than we usually do.

The Chairman. Monday or Tuesday?

Senator Pell. Yes, I like Wednesday, but Monday or
Tuesday is all right with me.

The Chairman. I would like %o ask that all of ug who
have proposed amendments, if we could have them drafted and
ready to pass out at that time on these four remaining rulcs,
it would help us very muchh

Senator Byrd. Very well,

The Chairman. If there is no objection then, we will
recess subject to the call of the Chair.)

(Whereupon, at 3:55 p.m., the Committee recessed,

subject to the call of the Chair.)




