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Title | — Medicare (GOEO8409)

Subtitle A — Beneficiary Improvements

Part | — Prevention, Mental Health, and Marketing

Section 101. Improvements to Coverage of Preventive Services
Current Law

Medicare Part B provides coverage for a range of preventive services including
certain vaccines, mammograms, colorectal cancer screening tests, prostate cancer
screening tests, and pap smears and pelvic exams. The program also covers a one-time
“Welcome to Medicare” exam within the first six months of enrollment in Part B;
coverage is provided for a physical exam and referral for preventive and other screening
services covered under Part B. Regular Part B and deductible cost-sharing apply for
preventive services, except as otherwise specified.

Explanation of Provision

The provision would add “additional preventive services” to the list of covered
services. The term “additional preventive services” would mean services not otherwise
described in Title XVIII that identify medical conditions or risk factors and that the
Secretary determined were: (1) reasonable and necessary for the prevention or early
detection of an illness or disability; (2) recommended with a grade of A or B by the
United States Preventive Services Task Force; and (3) appropriate for individuals entitled
to Medicare Part A or enrolled in Part B. In making the determinations, the Secretary
would be required to use the process for making national coverage determinations. As
part of the use of such process, the Secretary could conduct an assessment of the relation
between predicted outcomes and the expenditures for such services and could take into
the account the results of such assessment in making such determination.

The provision would specify that that payment for “additional preventive services”
would be equal to 80% of the lesser of the actual charge or the amount determined under
a fee schedule established by the Secretary. Clinical diagnostic laboratory services would
be paid according to the payment rules currently in effect for such services.

The provision would specify that nothing in this section could be construed to
provide coverage under Medicare of items and services for the treatment of a medical
condition not otherwise covered under Medicare.



The provision would modify the list of services covered under the initial preventive
physical exam to include measurement of body mass index. It would also add end-of-life
planning upon agreement with the individual. End of life planning would be defined as
verbal or written information regarding an individual’s ability to prepare an advance
directive in the case that an injury or illness causes the individual to be unable to make
health care decisions and whether or not the physician is willing to follow the
individual’s wishes as expressed in an advance directive.

The provision would waive the deductible for the initial preventive screening exam.
It would also extend the eligibility period from the first six months to the first year of Part
B enrollment.

Section 102. Elimination of Discriminatory Copayment Rates for
Medicare Outpatient Psychiatric Services

Current Law

Medicare part B generally pays 80% of the approved amount for covered services in
excess of the annual deductible. However, Medicare recognizes only 62.5% of covered
expenses incurred in connection with the treatment of mental, psychoneurotic and
personality disorders of a person who is not a hospital inpatient. As a result, it generally
pays 50% (80% X 62.5%) of Medicare’s recognized amount for these services.

Explanation of Provision

The provision would raise the 62.5% level to 68.75% in 2010 and 2011, 75% in
2012, 81.25% in 2013, and 100% in 2014 and subsequent years. When the provision was
fully phased-in in 2014, outpatient psychiatric services would be paid on the same basis
as other Part B services.

The provision would also clarify that the term treatment does not include brief office
visits (as defined by the Secretary) for the sole purpose of monitoring or changing drug
prescriptions used in the treatment of such disorders or partial hospitalization services
that are not directly provided by a physician.

Section 103. Prohibitions and Limitations on Certain Sales and
Marketing Activities under Medicare Advantage Plans and
Prescription Drug Plans

Current Law

Marketing materials and application forms from MA plans cannot be distributed to
eligible enrollees unless two conditions are met: (1) they have been submitted for the
Secretary’s review at least 45 days prior to distribution, and (2) the Secretary has not



disapproved their distribution. If an MA plan uses model marketing materials developed
by the Secretary, the review period is reduced from 45 to 10 days.

Each MA plan is required to conform to fair marketing standards. The standards are
required to include a prohibition against providing cash or other monetary rebates to
induce enrollment, and may include a prohibition against an MA plan or agent
completing an election form on behalf of any individual. When applying the standards,
the Secretary can disapprove materials that are inaccurate or misleading.

PDP plans are statutorily required to comply with the same marketing requirements
as MA plans.

Explanation of Provision

This provision would expand the current prohibition against providing cash or other
monetary rebates to induce enroliment. MA and PDP plans would be prohibited from
providing cash, gifts, prizes, or other monetary rebates to induce enrollment. The
provision would also establish new prohibitions on marketing-related activities. For plan
years beginning January 1, 2009, MA and PDP plans would be prohibited from engaging
in the following four activities: (1) contacting prospective enrollees directly, either
through door-to-door solicitation or outbound telemarketing, without the enrollee
previously initiating contact; (2) selling non-health related products, such as annuities and
life insurance (i.e. cross-selling), during any sales or marketing activity; (3) providing
meals to prospective enrollees at promotional and sales activities; and (4) marketing or
selling MA or PDP plans at educational events or in areas where health care is delivered
(i.e. physician offices or pharmacies). Plans could, however, continue to conduct
marketing or sales activities in health care common areas. These prohibitions would
apply to MA and PDP plans as well as their agents, brokers, and other third parties
representing the plan.

The provision would require the Secretary establish limitations on other marketing
activities conducted by MA and PDP plans, including the scope of marketing
appointments with beneficiaries, co-branding, gifts to prospective enrollees, agent
compensation, and agent training. Plans would be required to document in advance
agreements with prospective enrollees on the scope of marketing appointments.
Documentation for in-person appointments would be required to be in writing. The
Secretary would be required to establish limitations on co-branding and the offering of
gifts and other promotional items greater than a nominal value. Co-branding is defined
as the use of a network provider’s name or logo on plan membership and marketing
materials. The Secretary would be required to establish limitations on compensation,
other than as provided under guidelines. Guidelines would be required to ensure that
agent and broker compensation creates incentives to enroll individuals in health care
plans best suited to their needs. Finally, the Secretary would be required to establish
limitations regarding an MA or PDP plan’s use of an agent or broker that has not
completed an initial or annual training or testing program. The Secretary would have the



authority to establish the effective date for these limitations provided it is no later than
November 15, 2008.

For plan years beginning January 1, 2009, the provision would establish new
requirements related to plan agents and brokers. Plans would be required to use only
State licensed agents and brokers and abide by state appointment laws (in states with
appointment laws). Plans would also be required to report to the State any agent or
broker terminations and reasons for their termination (as required under State law).
Further, each plan would be required to comply in a timely manner to State requests for
information regarding the performance of a licensed agent, broker, or other third party.

Finally, the provision would add an additional requirement related to the names of
MA plans. For plan years beginning on or after January 1, 2010, MA and PDP plans
would be required to include the type of plan in its name using standard terminology
developed by the Secretary.

Section 104. Improvements to the Medigap Program
Current Law

Many Medicare beneficiaries have individually purchased health insurance policies,
commonly referred to as "Medigap™ policies. Beneficiaries with Medigap insurance
typically have coverage for Medicare's deductibles and coinsurance; they may also have
coverage for some items and services not covered by Medicare. Individuals generally
select from one of 10 standardized plans (Plan "A" through Plan "J," though not all 10
plans are offered in all states). The law incorporates by reference, as part of the statutory
requirements, certain minimum standards established by the National Association of
Insurance Commissioners (NAIC) and provides for modification where appropriate to
reflect program changes. MMA added two new standardized plan types, Plan "K" and
Plan "L" which, unlike the other standardized plans, eliminated first-dollar coverage for
most Medicare cost-sharing and included an annual out-of-pocket limit on such charges.

Explanation of Provision

The provision would require the Secretary to provide for the implementation of the
changes in the NAIC model law and regulation approved by the NAIC in its Model #651
(“Model Regulation to Implement the NAIC Medicare Supplement Insurance Minimum
Standards Model Act”) on March 11, 2007, as modified to reflect the changes in this Act
and the Genetic Information Nondiscrimination Act of 2008 (P.L.110-233). The
modifications would have to be completed by the Commissioners by October 31, 2008.
Each state would have one year from the date the NAIC adopted the revised NAIC model
law and regulation to conform to the regulatory program established by the State to such
revised NAIC model law and regulation. Extension of the effective date would be
permitted in the case where a state required legislation. In this case, a state would not be
regarded as failing to comply solely on the basis of its failure to meet the requirement
before the first day of the first calendar quarter beginning after the close of the first



regular session of the state legislature that begins after the date of enactment. In the case
of a state with a 2-year legislative session, each year would be considered to be a separate
regular session.

The provision would prohibit a carrier from issuing a new or revised Medigap policy
that met the requirements of the revised NAIC model law and regulations for coverage
effective before June 1, 2010. A carrier could continue to offer or issue a Medigap policy
meeting the requirements of the NAIC model law and regulations and state law (as in
effect prior to revisions) prior to June 1, 2010. Nothing would prohibit carriers from
marketing new or revised Medigap policies meeting the requirements of the revised
NAIC model law and regulations on or after the date the state conformed its regulatory
program to the revisions.

Policy issuers would be required to offer at least policies with benefit packages “C”
and “F” in addition to the current requirement that issuers offer at least policies
designated “A”.

Part Il — Low-Income Programs

Section 111. Extension of Qualifying Individual (Ql) Program
Current Law

Certain low-income individuals who are aged or have disabilities, as defined under
the Supplemental Security Income (SSI) program, and who are eligible for Medicare are
also eligible to have their Medicare Part B premiums paid for by Medicaid under the
Medicare Savings Program (MSP). Eligible groups include Qualified Medicare
Beneficiaries (QMBs), Specified Low-Income Medicare Beneficiaries (SLMBs), and
Qualifying Individuals (QI-1s). QMBs have incomes no greater than 100% of the federal
poverty level (FPL) and assets no greater than $4,000 for an individual and $6,000 for a
couple. SLMBs meet QMB criteria, except that their incomes are greater than 100% of
FPL but do not exceed 120% FPL.

QI-1s meet the QMB criteria, except that their income is between 120% and 135%
of poverty. Further, they are not otherwise eligible for Medicaid. The QI-1 program is
currently slated to terminate June 2008.

In general, Medicaid payments are shared between federal and state governments
according to a matching formula. Unlike the QMB and SLMB programs, federal
spending under the QI-1 program is subject to annual limits. Expenditures under the QI-1
program are paid 100 percent by the federal government (from the Part B trust fund) up
to a state’s allocation level. States are required to cover only the number of people which
would bring their annual spending on these population groups to their allocation levels.
For the period beginning on January 1, 2008, and ending on June 30, 2008, the total
allocation amount was $200 million.

Explanation of Provision



The provision would extend authorization for the QI-1 program through December
2009. It would also extend the allocation of $200 million from the period of January 1,
2008 through June 30, 2008 to the period of January 1, 2008 through September 30, 2008
and increase the allocation amount for this period to $300 million. The provision would
also allocate $100 million for the period that begins October 1, 2008 and ends December
31, 2008; would allocate $350 million for the period that begins January 1, 2009 and ends
September 30, 2009; and would allocate $150 million for the period that begins October
1, 2009 and ends on December 31, 20009.

Section 112. Application of Full LIS Subsidy Assets Test under
Medicare Savings Program

Current Law

Certain low-income individuals who are aged or have disabilities, as defined under
the Supplemental Security Income (SSI) program, and who are eligible for Medicare are
also eligible to have their Medicare Part B premiums paid for by Medicaid under the
Medicare Savings Program (MSP) and are eligible to receive the Medicare Part D low-
income subsidy.

Qualified Medicare Beneficiaries (QMBs) are among these eligible groups. QMBs
have incomes no greater than 100% of the federal poverty level (FPL) and generally have
assets that are no greater than $4,000 for an individual and $6,000 for a couple.

Explanation of Provision

Beginning January 1, 2010, this provision would allow individuals to qualify as
QMBs with assets levels of $6,000 for an individual and $9,000 for a couple as of 2006.
These amounts would be updated annually by increases in the Consumer Price Index
(CPI) and rounded to the nearest multiple of $10.

Section 113. Eliminating Barriers to Enrollment
Current Law

State Medicaid programs make eligibility determinations for persons applying for
coverage under a Medicare Savings Program (MSP). States may also make eligibility
determinations for persons applying for the low-income subsidy (LIS) under the
Medicare Part D drug program. The Commissioner of the Social Security Administration
(SSA) is required to make such LIS determinations for persons applying at SSA offices.

Current law requires the Commissioner of Social Security to conduct outreach
efforts to identify persons potentially eligible for assistance under the MSP program and
to notify such persons of the availability of assistance. Outreach efforts are to be
coordinated with the States.



Explanation of Provision

The provision would extend the outreach requirements currently applicable for the
Commissioner of Social Security. The Commissioner would be required, for each
individual submitting an applications for LIS, requesting an application for LIS, or
otherwise identified by the Commissioner as potentially eligible for LIS, to: (1) provide
information describing the LIS program and the MSP program; (2) provide an application
for enrollment under the LIS program (if not already received by the Commissioner); (3)
transmit data from such application to the state for purposes of initiating an application
for MSP; (4) provide information on how the individual could obtain assistance in
completing the application and an application under the MSP program, including
information on how they could contact the appropriate State health insurance assistance
program; and (5) make such application and information available in local social security
offices. The Commissioner would be required to provide training to SSA employees who
were involved in receiving LIS applications; the training would be to promote beneficiary
understanding of the LIS and MSP programs in order to increase participation in these
programs. The employees would be required to assist applicants, upon request, in
completing an LIS application.

Beginning January 1, 2010, the Commissioner would be required, with the
applicants consent, to transmit data from the LIS application to the appropriate state
Medicaid agency. The transmittal would initiate an application of the individual for MSP
benefits. The Commissioner would be required to consult with the Secretary (after the
Secretary consulted with the states) regarding the content, form, frequency, and manner
of data transmittals (on a uniform basis for all states). The required consultation would be
intended to ensure that the data transmittal provided effective assistance for state
adjudication of MSP benefit applications.

The provision would provide for reimbursement of SSA costs. It would appropriate
$21.1 million dollars to the Commissioner to be available October 1, 2008 and to remain
available until expended. It would appropriate $24.8 million for FY 2009 to carry out LIS
activities to remain available until expended. The FY 2009 funds would be in addition to
SSA’s Limitation on Administrative Expenditure appropriations. Effective for fiscal
years beginning with FY2011, the Commissioner and the Secretary would enter into an
agreement which would provide funding for administration of activities of the
Commissioner under this section. The agreement would (1) provide funds to the
Commissioner for SSA’s required MSP-related activities under this section; (2) provide
advance quarterly funding based on agreed estimating methodology; and (3) require an
annual accounting and reconciliation of actual costs. The provision would appropriate to
the Secretary solely for the purpose of providing payments to the Commissioner under an
agreement not more than $3 million for each fiscal year beginning with 2011. In no case
could funds from SSA’s Limitation of Administrative Expenses be used to carry out
activities under this section. Beginning with FY 2011, no activities could be undertaken
by SSA unless the agreement was in effect and full funding provided to the
Commissioner.



GAO would be required to conduct a study of the impact of this section on
increasing participation in MSP and on states and the SSA. GAO would be required to
submit a report by January 1, 2012 to Congress, the Commissioner, and the Secretary.

States would be required to accept data transmitted under this section and to act on
the data in the same manner and in accordance with the same deadlines as if the data
constituted an initiation of an MSP application submitted directly by the individual. The
date of the individual’s application for LIS from which the summary data was derived
would constitute the application date for MSP.

Except as otherwise provided, the provision would be effective January 1, 2010.

Section 114. Elimination of Medicare Part D Late Enrollment
Penalties Paid by Subsidy Eligible Individuals

Current Law

A late enrollment penalty is assessed on persons who go for 63 days or longer after
the close of their initial Part D enrollment period without creditable coverage and
subsequently enroll in Part D. CMS has waived this penalty through 2008 for persons
deemed eligible for a low-income subsidy after the close of their initial enrollment
period.

Explanation of Provision

The provision would waive late enrollment penalties for persons who are determined
to be eligible for a low-income subsidy beginning January 2009.

Section 115. Eliminating Application of Estate Recovery
Current Law

Beneficiaries are allowed to retain certain assets and still qualify for Medicaid. The
Medicaid estate recovery program is intended to enable states to recoup these private
assets upon a beneficiary’s death to recover certain Medicaid expenditures made on
behalf of these individuals. Since 1993, Medicaid law has required states to recover, from
the estate of the beneficiary, amounts paid by the program for certain long-term care and
related services, and given states the option to recover for other services, such as amounts
Medicaid paid for Medicare cost-sharing on behalf of dual eligibles who are entitled to
Medicare Part A and/or Part B and are eligible for full Medicaid benefits.

There are two instances in which states are required to seek recovery of payments
for Medicaid assistance: (1) when an individual of any age is an inpatient in a nursing
facility or an intermediate care facility for the mentally retarded (ICF/MR) and is not
reasonably expected to be discharged from the institution and return home; and (2) when



an individual age 55 years and older receives Medicaid assistance for nursing facility
services, home and community-based services and related hospital and prescription drug
services. Included in these groups are dual eligibles who are entitled to Medicare Part A
and/or Part B and are eligible for full Medicaid benefits.

Explanation of Provision

The provision would prohibit states from recovering amounts paid for Medicare
cost-sharing on behalf of dual eligibles who are entitled to Medicare Part A and/or Part B
and who are eligible for full Medicaid benefits. The provision would take effect as of
January 1, 2010.

Section 116. Exemptions from Income and Resources for
Determination of Eligibility for Low-Income Subsidy

Current Law

The definitions of income and assets used for making eligibility determinations for
low-income subsidies generally follow that used for determining eligibility under the
QMB, SLIMB, and QI-1 programs (which in turn link back to the definitions used for
purposes of the SSI program). There are, however, some differences. For purposes of
low-income subsidy determinations, only liquid resources (or those that could be
converted to cash within 20 days) and real estate that is not the applicant’s primary
residence is considered. Liquid resources include such things as checking and savings
accounts, stocks, and bonds. Vehicles are excluded because they are not considered
liquid assets. The first $1,500 of burial expenses is also excluded.

Explanation of Provision

For purposes of the low income subsidy program, the provision would exclude from
the definition of income support and maintenance furnished in kind. It would also
exclude from the definition of resources any part of the value of any life insurance policy.
The provision would be effective January 1, 2010 and apply to eligibility determinations
for months beginning January 2010.

Section 117. Judicial Review of Decisions of the Commissioner
of Social Security under the Medicare Part D Low-Income
Subsidy Program

Current Law

The processes for redetermining eligibility and for appealing findings of ineligibility
for low income subsidy assistance are dependent upon the entity originally making the
determination.  For eligibility determinations made by a state Medicaid agency,
redeterminations and appeals are made in accordance with the state agency=s processes.
For eligibility determinations made by the Commissioner of Social Security,



redeterminations may be made at such time or times as provided by the Commissioner.
With respect to appeals, the Commissioner is required to have in place an appeals process
similar to the process described in Title XVI of the Social Security Act for those
requesting hearings following unfavorable determinations for Supplemental Security
Income payments.

Explanation of Provision

With respect to eligibility determinations made by the Commissioner of Social
Security, a right to a judicial review would be added for those found ineligible for low-
income subsidies. This opportunity would be provided following the final determination
by the Commissioner. The judicial review process would be as provided under the Social
Security Act for individuals appealing Social Security payment decisions as described in
Section 205 of the Social Security Act. The provision would take effect as if included in
the enactment of Section 101 of the MMA.

Section 118. Translation of Model Form
Current Law

Medicaid law requires the Secretary to develop and distribute to the states a
simplified application form for use by individuals (including both qualified Medicare
beneficiaries and specified low income beneficiaries) in applying for Medicare cost-
sharing assistance in states which elect to use the model form.

Explanation of Provision

The provision would require the Secretary to provide for the translation of the model
application form into at least 10 languages, other than English, most often used by
individuals applying for Medicare Part A. The translated forms would be made available
to States and to the Commissioner of Social Security. The provision would be effective
January 1, 2010.

Section 119. Medicare Enrollment Assistance
Current Law

Beneficiaries may obtain information on Medicare from a variety of sources
including from state health insurance assistance programs (SHIPs). SHIPs are state-based
programs that use community-based networks to provide Medicare beneficiaries with
local personalized assistance on a wide variety of Medicare and health insurance topics.
In April 2008, CMS announced the distribution of $36 million to SHIPs and noted that it
was the first installment of more than $50 million that would be provided in FY2008.

Explanation of Provision
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The provision would require the Secretary to provide for the transfer, in appropriate
proportions from the Federal Hospital Insurance Trust fund and the Federal
Supplementary Medical Insurance Trust fund, of a total of $7.5 million to the CMS
Program Management Account for FY 2009 for the purpose of making grants to the
states for SHIPs. The funds would remain available until expended. The funds would be
allocated to the states as follows. Two-thirds of the total would be allocated among the
states based on the number in each state of persons with incomes below 150% of poverty
who had not enrolled to receive a low income subsidy relative to the total number of such
individuals in all states. One third of the total would be allocated among the states based
on the number in each state of Part D eligible beneficiaries residing in rural areas relative
to the total number of such individuals in all states. The portion of the grant based on the
percentage of low-income beneficiaries would be used to provide outreach to individuals
who may be subsidy eligible individuals or eligible for the Medicare Savings program.

The provision would require the Secretary, to provide for the transfer, in appropriate
proportions from the Federal Hospital Insurance Trust fund and the Federal
Supplementary Medical Insurance Trust fund, of a total of $7.5 million to the
Administration on Aging for FY 2009 for the purpose of making grants to the states for
area agencies on aging. In making the grants, the Secretary would act through the
Assistant Secretary for Aging. The funds would remain available until expended. The
allocation to the states would be made in the same way as the allocation is made for
SHIPs. Each grant would be used to provide outreach to eligible Medicare beneficiaries
regarding program benefits with the portion based on the percentage of low income
beneficiaries to be used to provide outreach to persons who may be subsidy eligible
individuals or eligible for the Medicare Savings program.

The provision would require the Secretary to provide for the transfer, in appropriate
proportions from the Federal Hospital Insurance Trust fund and the Federal
Supplementary Medical Insurance Trust fund, of a total of $5.0 million to the
Administration on Aging for FY 2009 for the purpose of making grants to Aging and
Disability Resource Centers (that are established centers on the date of enactment) under
the Aging and Disability Center grant program. The funds would remain available until
expended. Each grant would be used to provide outreach to individuals regarding benefits
under Part D and the Medicare Savings Program.

The provision would require the Secretary, acting through the Assistant Secretary
for Aging, in cooperation with related Federal agency partners, to make a grant to, or
enter a contract with, a qualified experienced entity. The entity would maintain and
update web-based decision support tools and integrated person-centered systems
designed to inform older individuals about the full range of benefits for which the
individuals may be eligible under Federal and state programs. The entity would utilize
cost-effective strategies to find older individuals with the greatest economic need and
inform them of the programs. The entity would develop and maintain an information
clearinghouse on best practices and the most cost effective methods for finding such
individuals. The entity would also provide, in collaboration with related federal partners
administering the Federal programs, training and technical assistance on the most
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effective outreach, screening and follow-up strategies for Federal and state programs. The
Secretary would be required to provide for the transfer, in appropriate proportions from
the Federal Hospital Insurance Trust fund and the Federal Supplementary Medical
Insurance Trust fund, of $5.0 million to the Administration on Aging for FY 2009 for the
purpose of making a grant or entering into a contract with an entity.

Subtitle B — Provisions Relating to Part A

Section 121. Expansion and Extension of the Medicare Rural
Hospital Flexibility Program

Current Law

The BBA established the Medicare Rural Hospital Flexibility Program which
created the critical access hospital (CAH) designation under Medicare and authorized a
grant program (FLEX grants) which is administered by the Health Resources and
Services Administration (HRSA). Grants may be awarded to States to implement the
rural hospital flexibility program and to improve the provision of rural emergency
medical services. Grants of up to $50,000 may be awarded to small rural hospitals to
upgrade their data systems and meet the requirements imposed by the BBA (known as
Small Hospital Improvement Program or SHIP grants). There are certain limitations
imposed on the use of grant funds for administrative expenses, both at the state and
federal level. The grant program has been authorized at $35 million from FY2005
through FY2008.

Explanation of Provision

The purpose of the grant program would be expanded. The Secretary would be able
to award grants to States to increase the delivery of mental health services or other health
services deemed necessary to meet the needs of veterans and other residents of rural
areas, including rural census tracks, as defined by HRSA. This would include the
provision of crisis intervention services and the detection of post-traumatic brain injury
and other signature injuries of veterans of Operation Iragi Freedom and Operation
Enduring Freedom and for the referral of such veterans to medical facilities operated by
the Department of Veterans Affairs.

When awarding grants, the Secretary would be able to consider whether a state’s
application includes proposals to use regional approaches, networks, health information
technology, telehealth or telemedicine to deliver services. A network may include
federally qualified health centers, rural health clinics, home health agencies, community
mental health clinics and other providers of mental health services, pharmacists, local
government and other providers deemed necessary to meet the needs of veterans. The
Secretary would require the State demonstrate appropriate consultation with the state
hospital association, rural hospitals, mental health providers, and other stakeholders.
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When awarding grants, the Secretary would be required to give special consideration
to applications submitted by states where veterans make up a high percentage of the
state’s total population. This consideration would be given without regard to the number
of veterans of Operation Iraqi Freedom and Operation Enduring Freedom living in the
areas in which mental health care and other health care services would be delivered under
the application.

The Secretary would consult, as appropriate, with the Director of the Office of Rural
Health of the Department of Veterans Affairs in awarding grants to states. A state
awarded such a grant may use the funds to reimburse providers of services. A state
would not be able to expend more than 15% of the grant amount on administrative
expenses. The Secretary would provide for an independent evaluation of the mental and
other health grants. No later than one year after the date on which the last grant is
awarded, the Secretary would submit a report to Congress which would assess the impact
of the grants on increasing the delivery of mental health services to veterans living in
rural areas, particularly those who served in Operation Iraqi Freedom and Operation
Enduring Freedom and to other rural individuals.

HRSA would be authorized to spend up to 5% of the total amount appropriated for
FLEX and SHIP grants for each of the fiscal years from 2005 through 2008 on
administering the grants. Beginning FY2009, HRSA would be authorized to spend up to
5% of the total amount appropriated for FLEX grants, SHIP grants and the newly
established grants for rural mental and other health services.

The FLEX grant program would be authorized at $55 million for each fiscal year
from 2009 and 2010 and the new rural mental health and other services grants would be
authorized at $50 million for each of fiscal years 2009 and 2010 to be available until
expended. {What about the SHIP grants which are established in (g)(3)?}

The FLEX grant program would be available to provide support for CAHs for
quality improvement, quality reporting, performance improvements and benchmarking.

An additional grant program would be established where eligible CAHs would be
able to receive a grant to transition to a skilled nursing or assisted living facility. An
eligible CAH is one that has an average daily acute census of less than 0.5 and an average
daily swing bed census of greater than 10.0. An eligible CAH would submit a grant
application as required by the Secretary. The Secretary would not be able to award a
grant unless local organizations or the State in which the eligible CAH is located provides
matching funds and the CAH provides assurances that it will surrender its CAH status
within 180 days of receiving the grant. These grants would not be able to exceed $1
million. There would be $5 million appropriated from the Federal Insurance Trust Fund
for making these grants.

Section 122. Rebasing for Sole Community Hospitals

Current Law
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Medicare payments to sole community hospitals for inpatient hospital services are
made on the basis of the federal per discharge payment amount or on the basis of its
updated hospital-specific per discharge amount from FY1982, FY1987, or FY1996,
whichever would result in the largest payment.

Explanation of Provision

For cost reporting periods beginning on or after January 1, 2009, an SCH would be
able to elect payment based on its FY2006 hospital-specific payment amount per
discharge. This amount would be increased by the annual update starting for discharges
on or after January 1, 20009.

Section 123. Demonstration Project on Community Integration
Models in Certain Rural Counties

Current Law
No provision.
Explanation of Provision

A demonstration project would be established that would allow states to develop and
test a new model for the delivery of health care services for the purpose of better
integrating the delivery of acute care, extended care, and other essential health care
services. To be eligible to participate, an entity must be a Rural Hospital Flexibility
Program grantee and be located in a state where at least 65% of the counties have 6 or
few residents per square mile. An eligible entity would apply to participate in the 3-year
demonstration as required by the Secretary. The Secretary would select eligible entities
in no more than 4 states. These participants would select no more than 6 counties in the
state for the project. An eligible county has 6 or fewer residents per square mile and must
have a facility designated as a CAH on the date of enactment located in the county that
meets certain criteria. Specifically, on the date of enactment, the CAH must have
furnished home health services, or hospice care or rural health services and had an
average daily inpatient census of 5 or less. At enactment skilled nursing facility services
were available in county in a CAH using swing beds or in a local nursing home.

Health care providers participating in the demonstration would be paid at a rate that
covers at least the reasonable costs of furnishing acute and extended care as well as other
essential health care services. Methods to coordinate the survey and certification process
would be tested to assure quality and safety while reducing administrative burden.
Participating health care providers and the Secretary would work with the state to revise
Medicaid payments to improve access to health care services in frontier counties. The
Secretary would identify regulations that may be revised to improve access to care.
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The demonstration would be administered jointly by the Office of Rural Health
Policy of the Health Resources and Services Administration (HRSA) and the Centers for
Medicare and Medicaid Services. HRSA duties would include awarding grants to the
eligible entities participating in the demonstration and provide technical assistance to the
participants. CMS duties would include the determination of which Medicare and
Medicaid provisions that are relevant to the development of alternative payment methods
that should be waived. This may include covering at least the reasonable costs of the
provider in furnishing acute care, extended care and other essential health services as well
as streamlining the survey and certification process across all service categories included
in the demonstration project. The Secretary would be able to waive Medicare and
Medicaid requirements as may be necessary and appropriate for carrying out the
demonstration project. The 3-year project would begin October 1, 2009. The project
would be considered to have begun in a state on the date when the eligible counties have
begun operations in accordance with the project’s requirement. The Secretary would
provide for the transfer of necessary funds from the Medicare trust funds. The Secretary
would ensure that the aggregate Medicare expenditures do not exceed the amount that
would have been expended if the demonstration project would not have been
implemented. There would be $800,000 authorized to be appropriated to the Office of
Rural Health Policy (ORHP) of HRSA for each of the fiscal years 2010, 2011, and 2112,
which would remain available for the project’s duration.

No later than 2 years after the demonstration’s implementation date, ORHP in
coordination with CMS would submit a report to Congress on the project’s status and
would include initial recommendations on ways to improve access and availability of
health care in these counties. No later than one year after the project’s completion, the
ORHP in coordination with CMS would submit a report to Congress that would include
recommendations for legislation and for administrative action.

Section 124. Extension of the Reclassification of Certain
Hospitals

Current Law

Section 508 of the MMA provided $900 million for a one-time, 3 year geographic
reclassification of certain hospital who were otherwise unable to qualify for
administrative reclassification to areas with higher wage index values. These
reclassifications were extended from March 31, 2006 to September 30, 2007 by the
TRCHA. The MMSEA act extended the reclassifications to September 30, 2008. The
extensions were exempt from any budget neutrality requirements.

MMSEA also extended the reclassifications for hospitals that were reclassified
through the Secretary’s authority to make exceptions and adjustments during the FY2005
rulemaking process until September 30, 2008.

Explanation of Provision
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The Section 508 reclassifications would be extended until September 30, 2009. The
reclassifications made under the Secretary’s authority to make adjustments in the FY2005
rulemaking process were extended to September 30, 2009.

Section 125. Revocation of Unique Deeming Authority of the
Joint Commission

Current Law

In order to receive Medicare payments, providers, and most suppliers must meet
certain requirements specified in statute and regulation established by the Secretary.
Generally, state agencies, under contract with CMS as specified by Section 1864 of the
Social Security Act, survey providers and certain suppliers to determine compliance with
the conditions or standards set forth in the statute and regulations. Alternatively, a
provider can be deemed to meet these requirements if it has been accredited by an
approved national accreditation body which has demonstrated that its inspection program
ensures that all applicable conditions are met or exceeded.

Under Section 1865(a), a hospital that is accredited by the Joint Commission of
Healthcare Organizations (JCAHO) is deemed to meet conditions of participation, except
those for utilization review, discharge planning, or other requirements imposed on
hospitals under Section 1861(e)(9) that are higher than JCAHO requirements. For
JCAHO to be able to deem compliance in these areas, the Secretary is required to
determine that JCAHO’s process is at least equivalent to the standards promulgated by
CMS.

Under Section 1865(b), the Secretary has the authority to grant deeming authority to
approved national organizations that accredit other provider entities if these national
accrediting organizations demonstrate that Medicare’s conditions and requirements are
met. The Secretary must consider an organization’s accreditation requirements, its
survey procedures, the adequacy of available resources for survey activities and the
provision of information for enforcement activities, monitoring procedures, and ability to
provide necessary validation data when evaluating its application as a deeming entity.
Provider entities in this case are defined as providers of services, suppliers, facilities,
clinics, agencies or laboratories excluding end-stage renal disease facilities or durable
medical equipment suppliers (DME). Under this provision, the Secretary must grant
deemed status to any provider entity, except skilled nursing facilities (SNFs), if private
accreditation demonstrates compliance with program requirements; with respect to SNFs,
the Secretary may grant such deemed status but is not mandated to do so.

Explanation of Provision
This provision would revoke the unique authority granted the Joint Commission of
Healthcare Organizations (JCAHO) to accredit hospitals for participation in Medicare.

Hospitals, like other Medicare provider entities, would be accredited by national
accrediting organizations approved by the Secretary. The Secretary would have the
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authority to recognize JCAHO as a national accreditation body. This provision would not
take effect until 24 months after the legislation were enacted and would not affect those
hospitals currently being accredited or under accreditation by JCAHO. The provision
does not remove the unique authority granted the American Osteopathic Association
(AOA) to accredit provider entities for participation in the program.

Subtitle C — Provisions Relating to Part B

Part | — Physicians’ Services

Section 131. Physician Payment, Efficiency, and Quality
Improvements

Current Law

Medicare pays for services of physicians and certain nonphysician practitioners on
the basis of a fee schedule. With a few exceptions, most physicians’ services are
considered together in the calculation of the fee schedules, related expenditure targets and
annual updates. In some instances, special rules apply to the calculation of Medicare fees
for some services including anesthesia, radiology, and nuclear medicine.

The Medicare physician fee schedule assigns relative values to services that reflect
physician work (i.e., the time, skill, and intensity it takes to provide the service), practice
expenses, and malpractice costs. The relative values are adjusted for geographic
variations in costs. The adjusted relative values are then converted into a dollar payment
amount by a conversion factor.

The physician fee schedule places a limit on payment per service but not on overall
volume of services. The formula for calculating the annual update to the conversion
factor responds to changes in volume. If the overall volume of services increases, the
update is lower; if the overall volume is reduced, the update is higher. The intent of the
formula is to place a restraint on overall increases in Medicare spending for physicians'
services.

Several factors enter into the current calculation of the annual update (and increase
or decrease) of Medicare physician fees. These include (1) the Medicare economic index
(MEI), which measures inflation in the inputs needed to produce physicians' services; (2)
the sustainable growth rate (SGR), which is essentially a target for Medicare spending
growth for physicians' services; and (3) an adjustment that modifies the update, which
would otherwise be allowed by the MEI, to bring spending in line with the SGR target.
The SGR target is not a limit on expenditures. Rather, the fee schedule update reflects the
success or failure in meeting the target. If expenditures exceed the target, the update for a
future year is reduced. This is what occurred for 2002. Fee reductions were also slated to
occur in subsequent years; however, legislation has prevented this from occurring
through June 30, 2008. Under the current update formula, a reduction in the conversion
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factor will occur for the next several years. In the absence of legislation, payment rates
will be reduced by about 10.6% beginning July 1, 2008 and annually for at least several
years thereafter.

MedPAC has recommended that CMS measure physicians’ resource use over time
and share results with physicians. It states that physicians would be able to assess their
practice styles, evaluate whether they tend to use more resources than their peers or what
evidence-based research (if available) recommends, and revise practice styles as
appropriate. It notes that in the private sector use of feedback has had a small downward
trend on resource use. It states that its use by Medicare has the potential to be more
successful since it is the single largest purchaser of health care and therefore its reports
should command more attention. MedPAC states that using the results for physician
education would provide CMS and physicians with experience with the measurement tool
and allow for refinements. Once experience and confidence were gained, it could be use
the results for payment or to create other incentives.

In an April 2007 report (Focus on Physician Practice Patterns Can Lead to Greater
Program Efficiency), GAO explored linking physician compensation to efficiency -
defined as providing and ordering a level of services sufficient to meet a patient’s needs
but not excessive given a patient’s health status. The analysis focused on generalists,
namely physicians who defined their specialty as general practice, internal medicine, or
family practice. The report categorized physicians who treated a disproportionate share of
overly expensive patients as outlier generalists. The report found outlier generalist
physicians in all twelve metropolitan areas studied. GAO found that Medicare patients
who saw outlier generalists were more likely to have been hospitalized, more likely to
have been hospitalized multiple times, and more likely to have used home health
services. They were however, less likely to have been admitted to a skilled nursing home.

The GAO report noted that certain public and private health care purchasers
routinely evaluate physicians in their networks using measures of efficiency and other
factors. It noted that the purchasers it studied linked their evaluation results to a range of
incentives, from steering patients toward the most efficient providers to excluding
physicians from the provider’s network because of inefficient practice patterns. GAO
noted that while CMS has the tools available to