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subject:Re: compensation letterlËl

Ben, I am more lhan willing to go lhrough these Íssues again. I have added George and Don back onto
this e-mail. Maybe it would be helpful for you if all of us or some group of us got on the phone and went
through your questions. Obviously, you are having lrouble understanding my explanations. Maybe
someone else can explain it better than I can.
ln response to your guest¡ons below. The Board vote earlier this week related to the July 1, 2004-June
30, 2005 performance period. Your confusion seems to slem from your misunderstanding of what the
Board did in November of 2004. At that meeting, the Board dld NOT make any determination about your
incentive or defened compensation for the July 1, 2004-June 30,2005 period. t have explained lhis to you
in the past, and, hankly, I do not understand how there can be any confusion on this point. Both the
incentive and the deferred payments voled on ín November and paid to you, at least Ín part, in December
2004 related to your performance for July 1, 2003-June 30, 2004. The fact that these payments were
made in FY05 does not change lhís very basic point. Your incentive compensation cannot be paid to you
until you have finished your performance period, and lhe Board has the opportunity to review your
performance, Therefore, thís year, after June 30, 2005, the Board will review your performance through
June 30, 2005 and vote on what bonus you should receive (up to the 13% of base salary maxímum). On
your deferred compensation, the Executive Compensation plan says lhat deferred compensat¡on is paid at
the end of the plan year, which means after June 30 when you have fìnished performing the services for
your compensation year. Don has explained to me lhat historically your deferred income account is
credited afler he receives an authorizatíon letter ftom the Board Chair. The November 28,2004letter that
your prepared and George signed and sent to Don authorized your deferred compensalion paymenl for
the July 1, 2003-June 30, 2004 pelormance period. Again, like with the íncentive compensation, you do
not receive the deferred compensalion payment until you have performed the services. You do not
receive il in advance. These paymenls are contingenl on your performing the services, just like your
salary is not paid in advance. The IRS would clearly have a problem if it were any other way.

I am available to go through these issues in a phone call íf that would be helpful to you.

Benjamin Ladner <ladner@american.edu>

To: James

Subject: Re: compensation letter

Thank you fo r  no t i f y ing  me tha t  you  are  send ing  a  Le t te r .  Because you
chose no t  to  respond to  the  issues  ra ised in  my las t  two le t te rs  to  you,  I
am s t i l l  con fuse .d .  Is  th is  my compensat ion  fo r  JuJ .y  1 ,  2005 -  June 30 ,
2006? If  so, how can my perforrnance be reviewed three months prior to the
completion of my performance period, which does not end unti l  June 30,
2005? S ince  a  fundamenta l  requ i rement  o f  the  in te rmed ia te  sanc t ions
regulat ions is the substance of the performance review, l¡ow can that be
done unti l  I  have completed my performance for the year?

George Coll ins indicated that what the Board voted on was my Juì_y 1, 2004 -
June 30 ,  2005 compensat ion ,  wh ich  wou ld  be  pa id  by  June 30 ,  2005.  He aJ .so
said this amount woul-d be reviewed aqain at the November 2005 Board
m e e t i n g ,

As  you know,  the  Board  has  a l ready  prov ided my June 30 ,  2004 -  Ju ly  1 ,  2005
annua l  incent ive  and de fer red  conpensat ion ,  and i t  was  to  have dec ided my

B€njamin Ladner
<ladner@amer¡can.edu>
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'George Coll ins"

( 'fr''l / (-^*"1o, - Jr- I
To: James Joseph/Atty/DC/æ
cc: ï¡l¡-Il, "Gary Cohn"ËlÐ

Subject: Fw: Exec. Committee and outside counsel

O3l07l20OS 0.1:30 AM

Jim:  As  you w i l l  read f ron  the  enc losed message f rom BL,  he  cont inues  to
f igh t  fo r  con t roL  over  Board  func t ions  and c lear ly  does  no t  want  to  l - i ve
wi th  the  res t r i c t ions  we are  about  to  p lace  upon h im.  I  w i l l  no t  respond to
BL un t i l  you  have sent  me a  dra f t .  v ie  shou l -d  thank  h im fo r  h is  conments  and
h is  concerns .  You might  want  to  cons ider  the  fo l low ing  po in ts  in  your
d r a f t . . . . . .  B L ' s  m a r k e t i n g  t o u r  a n d  s h o w i n g  t h e  c o l o r s  h e r e  i n  M i a r n i  w a s  n o t
a  p roper  se t t ing  to  d iscus  these impor tan t  mat te rs  wh ich  must  be  presented
to  the  enEi re  Compensat ion  Conun i t tee  fo r  approva l .  Second ly ,  f  was  on  a
shor t  t ime tab le  as  I  had made pr io r  commi tments - . . .  I  do  no t  be l ieve  the
appo in tment  o f  J im Joseph o f  Arno ld  &  Por te r  w i lL  cause any  confus ion .  I t  i s
c lear  in  the  reso lu t ion  tha t  the  Board  o f  D i rec to rs  w i l l  re ta in  J im and A &
P to  p rov ide  adv ice  and counse l -  to  the  Cha i rman and to  the  Board  o f  Trus tees
regard ing  issues  re la t ing  to  the  Board 's  governance,  respons ib i l i t i es  and
f iduc ia ry  du t ies .  The Un ivers ì - ty  may cont inue to  empJ.oy  j -n -house .Lega l
c o u n s e l  a s  w e l l  a s  c o u n s e l  f o r  m u n i t i o n s ,  z o n i n g ,  r e a l  e s t a t e  e t c .  I t  i s  n o t
the  in ten t  o f  the  Board  to  repJ-ace these o ther  en t i t ies .  Moreover ,  i t  i s
c lear  A  & P is  a  la rge  and very  reputab le  f i rm w i th  many areas  o f  exper t i se .
Nonethe less ,  we i -n tend to  have A & P th rough J im Joseph a t tend a l -L  Board
meet ings  and shou ld  the  Cha i rman need h is  exper t i se  in  mat te rs  o f
governance and in  exerc is ing  our  f iduc ia ry  du t ies ,  he  w i l l  be  on  hand to  so
adv ise .  We have no t  been represented  by  independent  ou ts ide  lega l  counse l -  in
the  pas t .  The new counse l  serves  a t  the  d isc re t ion  o f  the  Cha i rman and
repor ts  to  the  Cha i rman.  Fees  w i lL  be  hand l -ed  by  the  CFO wi th  the  approva l
o f  the  Cha i rman.  Th is  i s  an  i tem tha t  the  Board  can rev iew on a  regu la r
b a s i s . . . .  A l t h o u g h  t h e  I R S  d o e s  n o t  r e q u i r e  a  " c o m f o r t  l e t t e r " ,  a
subs tan t ia l  rna jo r i t y  o f  the  Board  has  ind ica ted  tha t  i t  w i l l  requ i re  one to
cont inue w i th  the  execut Íve  compensat ion  approva l  Process .  Mr .  Joseph is  no t
a  "midd le  man"  he  is  an  in tegra l -  par tner  in  tha t  approva l  p rocess .  The cos t
invo lved is  a  necessary  expense in  the  on  go ing  func t ion ing  o f  the  Board .  Tn
fac t ,  the  present  Cha i rman w i l - I  no t  serve  on  th is  Board  br i thout  the
re ten t lon  o f  ou ts ide  J .ega l  counse l - .  There  are  o thers  who a lso  share  th is
v iew.  f ' l h i le  Les l ie  was invoLved in  the  Process  o f  h i r ing  Mr .  Joseph,  bo th
PauL Wol f  and I  researched th is  i ssue,  the  f i rm and Mr .  Joseph be fore
proceed ing  on  th is  course .  The Execut ive  Commi t tee  is  onJ"y  the  f i rs t  s tep  in
th is  ac t ion  as  I  in tend to  seek  Board  approva l -  as  the  f i rs t  agenda i tem a t
the  nex t  meet ing .  fn  fac t ,  perhaps  i t  wou ld  be  be t te r  to  record  a  vo ice
vote  to  accompJ. ish  th is  ac t ion  immedia teLy  so  as  to  cont inue w i th  o ther
mat te rs  a t  the  nex t  Board  meet ing  inc lud ing  the  nex t  Cha i r .  There  is  no
at tempt  to  "end run"  the  Board  on  th is  mat te r .  As  a  number  o f  Trus tees  have
remårked,  the  openness  o f  th is  Cha i r  in  the  per fo rmance o f  h is  du t ies  has
taken the  Board  to  a  new leve l -  o f  d iscuss ion ,  due d i l igence and d isc losure
which  has  been soreLy  lack ing  in  the  pas t .  Most  impor tan t ly ,  I  have a l ready
been in  touch w i th  a  Board  members  who fe l t  the  need to  be  heard  on  th is
mat te r .  In  the  long run ,  th is  ac t ion  is  J .ong over  due and w i l l  Prevent  us
f r o m  o v e r s t e p p i n g  o u r  b o u n d a r i e s . . . . . .  N o t  t o  b e  i n c l u d e d ,  l i k e  B L ' s
c o n t r a c t . . . . .  P l e a s e  l o o k  t h i s  o v e r  a n d  f e e l  v e r y  f r e e  t o  r e - w r i t e .  I t s  l - a t e
aL r r ig i r l  å t id  Ì  à rü  Sure  i  uver ìuuked,  uversLa led  s lc .  T i - ¡a ¡ : tks '  G. jC
- - - - -  Or ig ina l  Message - - - - -

From:  "Ben jamin  Ladner "  < IadnerGamer ican-edu>
T o : < r y >
Sent :  Sunday,  March  06 ,  2005 7 :51  AI4
Sub jec t :  Exec-  Commi t tee  and ou ts ide  counse l
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I appreciate your stopping by the alumni reception in Miami last week. I'm
sotty \rre didn't get a chance to talk about several issues that are still on the agenda.

Thanks, too, for your email letting me know that you rvill be asking the

Executive Committee to approve the appointrnent ofJimJoseph as counsel to the

Boa¡d. rts I pointed out earlier, I believe such an appointrnent has tlre potential to

create a great deal of confusion and uncenainty unless the assþment is made mote

specific. Therefore, I would like to raise several issues that I believe you and the

Com¡nittee or Board should consider.

1) For decades the university has had a General Counsel whose responsibility it

is to represent the Board, the Presidenq and the university in legal matters'

The relationship of a new outside counsel to AU's General Counsel would

need to be cla¡ified to prevent overlapping and competing responsibilities-

2) The universiry routinely employs outside counsel in cases for which a specific

in-depth expertise is needed to protect the Boa¡d and the university' For

example, we have relied upon Hégan and Hartson fo¡ the Past seven years to

represent the university and the Board in cases involving the Army Corps and
munitions. Sirnilatly, we rely upon other firms fot assistance in cases
involving zo ring, real estate, discrimination, Iabor relado ns, employmeng

copydghts, etc.-all of which involve representing the Board. I beüeve

brìnging in anorhet outside counsel specifically to reptesent the Board in these

and other cases in which tÌ¡e Board's interest is at stake would be mote

complicating and confusing than helpful. Moreover, it is not clear thatJim

Joseph has expertise in any ofthese areas.
Since I am responsible for decisions relating to legal affai¡s as described above,

we would have to clariff not only the scope of responsibilities of a newBoard

counsel but also his reporting obligations, the soutce and limits of his

authotity; his relation to vice ptesidents and deans who relate to legal affairs in

their divisions and colleges, and who report to me; who negotiates and

monitors his fees Qncluding the educational discount); and rvhat his relation is

to me as president.
It seems that your intention in usingJoseph so far has been to gain additiooal

expertise with respect to executive compensauon. Speci6cally, you have
2^, l i -^¡-Å r ln^r ! .o 
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guidelines that would permit him to provide a "comfort letter" fo¡ the Boa¡d

to approve compensation. In light of the above observations, it might make

sense to limit his involvement only to this area.
If his responsibil,ity is primarily that of advising the Board with respect to

execuuve compensation, I see nvo problems. First, by his orvn admission, this

3)

4)

s)
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is not his atea of expertise. .As he explained to the committee and privately to

me, because this is not his area of expertise he employed Margaret Handmaker

of Mercer who is an expett in this 6eld. His own materials we¡e in fact a

summation of Mercer'swotk and advice-whích ¡aises the question of why he

is needed as a middle-man when the Boa¡d could simply deal directly with

Mercer as the cornPany with the expertise. IRS regulations do not require that

the Boa¡d employ ot have â leúer from an attorney. They require only that an

outside expeft in executive comPensâtion comPile comparative data

independent of the Boatd prior to the Boa¡d making its own decisions- That is

whai Mercer has done fo¡ the Board. The additional cost of retaining a lawyer

yith tittle exÞerdse in s unnecessa.ry, both from the sUndpoint

ðf 
".r"¡ 

compensarion advice and from the standpoint of significant

additional legal costs. Second, since the Board was seeking specific expertise

in compensation matters, it did not do the usual background research that the

university regularty relies upon prior to tetainging outside counsel- In this

case, Lestie Bains indicated that she went to her neighbor who wo¡ks fo¡

.A.rnold and Porter and asked him to provide a name we could use. The

assumptions that (a) we need a lauryer rathe¡ than a comPensation expeft (a Ia

Mercer¡, and þ) that a neighbot recommending someone in his own firm is a

sufEcient basis for determining the petson and expertise that are needed, do

not meet AU's usual standa¡ds fot seeking outside legal assistance' :

6) Since tn¡stees raised questions at the meeting regarding the apPointment of an

outside counsel to thJ Boa¡d and the issue rvas set aside to be discussed latet,

I,m concerned that having the Executive Committee decide this issue u¡ithout

further Board discussion will appear to be an "end fun" around the Board.

Since the next Board meeting is only eight or nine.veeks away, wouldn't it be

better to take this up with the Boatd then?

I offer these com¡nents not to be obstructive but only in the spirit of what I

think are issues that need to be discussed and thought through as patt of the

Committee's or Board's consideration.

Ben
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James Joseph/Atty/DC/ArnoldAndPorter@APORTER

"Gary Cohn" <gary.cohn@gs.com>, <leslie.bains@afs.org>

Fw: Note lo Dr. Ladner

This went out today 1o Ben. Only one punctuation error, but I had computer problems all day today. GJC
----- Original Message ---

From: g¿AçLçJ¡tcla

To: _Qcaßs._Csilus
Sent: Tuesday, March 08, 2005 9:57 AM
Subjecfi Note to Dr. Ladner

Ben, thank you for your comments and concerns regarding reteniion of Board
counsel. First, let me say that I did not think that the fund-raising event in Miami
was fhe proper setting to discuss your pending compensation matters. If lve have
learned one thing over the last year, it is that the Board and the Compensation
Committee must deal with compensation matters in a more formal way, and not in
one-on-one conversations that have lead to misunderstandings and
misinterpretatíons in the past. I hope that you received Jim Joseph's letter from
last week and will respond as soon as possible. I rvould líke to get the
compensation proposal to the Board to avoid further delay.

On Board counsel, it is important to remer¡ber that the environment regaïding
Çorporate govefirance has changed significantly over the last few years. In my
opinion, the Chair of AU ærd the Board should have independent counsel to
advise them. The Board should not rely on in-house counsel that reports to you
and is under yout direction and control^ In this post-Effon environment, the
Board needs independent advisors, including legal counsel. I do not believe the
appointment of Jim Joseph of Arnold & Porter will cause any confusion. It is
clear in the lesolufion that the Board of Directors wíll retain Jim and A & P to
provide advice and counsel to the Chairman and to the Board of Trustees
regarding issues relating to the Board's governance, responsibilities and fiduciary
duties. The Universiry may continue to employ in-house legal counsel, and
in-house counsel. under your direction, rvill be able to retain outside counsel as
needed to handle mafters relaling to munitions, zoning, real estate, etc. It is not
the intent of the Board to replace counsel on these other matters or interfere with
your management of day-to-day legal affairs of the Universify. Jim can coordinate

"George Collins"
<chessiel @bellsouth.net>

03/08/2005 06:27 PM
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Subject
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directly with Mary to make sure that rhere is no confusion regarding his role.
Counsel to the Board serves at the discretion of the Chair and rvill report directly
to the Board and íts Chaírman. Fees rvill be handled by the CIrO with the approval
of the Chairman. This is an item that the Board can review on a regular basis.

It is clear that A & P is alarge and very reputable firm with many areas of
expertise. Jim has significant experience on corporate governance and other
nonprofit Íssues. In your note, you somervhat mischaracterize what Jim said atthe
Board meeting. He did not say that executive compensation is not his area of
expertise. He is in fact an expert in this area and serves as Vice Chair of the
Arnerican Bar Association committee on intermediate sanctìons. You also have
your facts mixed up about how Arnold & Porter rvas retained. At my request,
Leslie contacted Paul Wolff to see if his firm could rÈpresent the Board, but upon
reflection rve all felt it would be a potential conflict of interest if Williams &
Ctmnolly did so. He recommended Amold & Porter and put Leslie in touch with
Jim. I also talked with Paul rnyself. Leslie interviewed Jim and discussed our
situation and Jim's experience. Leslie came back to me rvith a recommendation
that we retain A & P. Paul Wolff and I both did our own research on A & P and
Jim and were confident that he had thê background and expertise necessâry to
assist us. I don't believe Leslie has a neighbor who works at A & P. I am very
comfortable that we did our due diligence in retaining counsel, Also, I should
point out that Jim is not a "middle man." He is an integral partner in our review of
compensation matters. As I understand it, it is very cofirmon to have a lawyer
retain and work with the compensation consultant to pror,.ide the board rvith
pnvileged advice on compensation matters. The cost involved is a necessary
expense in the ongoing fi-¡rctioning of the Board. in fact, i will not serve on this
Board without the retention of outside legal counsel. There are others on the
Board rvho also share this view. 

'We 
intend to have A & P, through Jim Joseph,

attend all Board meetings and should the Chairman need his expertise in matters
of govemance and in exercising our fiduciary duties, he will be on hand to so
advise. We have not been represented by independent outside legal counsel in the
past, and the time has come to change that.

Although the iRS does not require a "comfort letter", a substantial majoriry of the
Board has indicated that it rvill require one to continue with the executive
compensafion approval process. The Board's need for counsel, however, extends
beyond the current issue of executive compensation, rvhich is why I am insisting
on the Board retaining independent counsel.
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The Executive Committee is only the first step in retaining counsel, as I intend to
seek Board approval as the first agenda item at the next meeting - or possibly
sooner, so we can start the next Board meeting with a discussion of the next Chair.
There is no attempt to "end run" the Board on this matter. As a number of
Trustees have remarked, my openness as Chair has taken the Board to a new level
of discussion, due diligence and disclosure which has been sorely lacking in the
past. Most importantly,I have already been in touch with Board members r.vho
felt the need to be heard on the retention of counsel. In the long run, this action is
Iong overdue and will prevent us from overstepping our boundaries or failing to
satisfy our frduciary duties.

Thanks,

GJC

The contents of this e-mail and any attachments are intended solely for the use of the named
ad{r.essee(s) and may çqntain confidçutial and/or privileged infonnation. Any unauthorized usg
copying, disclosure, or distribution of the contents of this e-mail is strictly prohibited by T. Rowe
Prìce and may be unlawful. If you are not the intended recipient, please notify the sencler
im¡nediatelv and delete this e-rnail.
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