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Mr. ERVIN. Mr. President, will the
Senator yield for a question?

Mr. HOLLAND. Iam happy to yield to’

my distinguished friend -from North

Mr. ERVIN. T ask the Senator if he
agrees with me that there is one thing

- that can be said both about the animal

depicted in the cartoon and the House
amendment, the jury-trial provision,
namely, that for the first time in human
experience we find a complete disproof of
the statement of the writer of the Book of
Reclesiastes, that there is nothing new
under the sun? o

Mr. HOLLAND. The Senator is ex-

actly correct; and when I look at the @

face of John Q. Citizen in the cartoon,
who is gazing with utter disbelief and
incredulousness at the monstrous animal
presented to his view, I can almost hear
the words which Phineas T. Barnum pub
into the mouth of a citizen under a
similar situation, when the citizen, upen
looking at a giraffe, said, “There just
ain’t no such animal.” {Laughter.]

Mr. EASTLAND., Mr. President, will
the Senator yield?

Mr. HOLLAND. I yield to the Sen-
ator from Mississippi.

Mr. EASTLAND. I desire to congratu-
late the distinguished senior Senator
from Florida, who has made one of the
ablest arguments I have heard ‘made in
the Senate during the 15 years I have
been a Member,

Mr. HOLLAND. I thank the Senator
warmly, and express my appreciation for
his kind remarks.

Mr. EASTLAND. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. JOENSON of Texas. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

RECESS TO 8:45 P. M.

Mr. JOHNSON of Texas. Mr. Presi-
dent, earlier this morning we had sched-
uled speakers for the day, and attempted
to estimate the number of speakers. In
connection with the next speaker, we had
estimated that we would reach him
about 9 o’clock. We are running a little
ahead of schedule. Therefore, there are
no speakers available at this time. Wedo
not desire to have a vote on the bill until
every Senator has had an opportunity to
express himself, and we. do not wish to
take advantage of any Senator, or in-
convenience any Senator more than is
necessary.

Therefore I ask unanimous consent
that the Senate stand in recess until
8:45 p. m. At 8:45 p. m. we will recon-
vene and I shall suggest the absence of
a guorum. I assume that by 9 o’clock
the speaker will be ready to proceed.

The PRESIDING OFFICER. Is there
objection to the request of the Senafor
from Texas? _

There being no objection, the Senate
(at 7 o’clock and 38 minutes p..m.) took
a recess until 8:45 p. m.
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AFTER RECESS

_ On the expiration of the recess, the
Senate reassembled, when called to order
by the Vice President.

Mr. McNAMARA, Mr. President, I
suggest the absence of a quorum.
~ The VICE PRESIDENT. The Secre-
tary will call the roll.

The legislative clerk proceeded to call
the roll. ,

. Mr. McNAMARA. I ask unanimous
consent that the order for the quorum
call be rescinded.

The PRESIDING OFFICER (Mr. FREAR
in the chair). Without objection, it is
so ordered. )

Mr. THURMOND. Mr. President, I
rise to speak against the so-called voting~
right bill H. R. 6127, which bill was passed
by the House of Representatives. It
came to the Senate without being re-
ferred to a committee and was placed on
the Senate Calendar, which is something
unusual and out of ordinary procedure.
The bill was then amended by the Senate
and returned to the House, after which
time the House amended it again by
adopting what was called a compromise.
The compromise as well as the bill is
entirely unreasonable, and I hope that
the Senate will not pass the bill.

There are mainly three reasons why 1
feel the bill should not be passed. The

.ﬁrst is that it is unnecessary.

STATE LEGISLATION PROTECTING THE VOTING
RIGHTS OF CITIZENS

_ Every State has enacted some legisla~
tion making it unlawful to intimidate a
voter or to hinder him in the exercising
of his voting rights. Penallies have
been provided for such violations.

I now expect to take up the voting
Jaws-in each of the 48 States and show
that each of the States affords adequate
protection to the voting right. The first
is Alabama.

Alabama: Unless otherwise desig-
nated, references are to the code, 1940,
title 17:

Intimidating or hindering votfer: It is a
corrupt practice for any person on election
day to intimidate an elector or an election
officer, or to obstruct, hinder, or prevent or
to attempt to obstruct, hinder, or prevent
the forming of lines of the voters awsiting

their turn to enter the election booths (sec.’

285).

It is a corrupt practice for any person
directly or indirectly to hire a person to take
a place in line or to otherwise obstruct,
hinder, or prevent the forming of the line
of voters awaiting their turn to enter the
polling place (sec. 286).

Penalty: Any person who does any act
declared to be a corrupt practice under the

‘election laws of the State shall be guilty

of a misdemeanor, and, on conviction, must
be fined not more than $500, and may also
be imprisoned in the county jail or sen-

tenced to hard labor for the county for not

more than 6 months at the discretion of the
court (sec. 332). .
Attempt to influence voter: Any persen

‘who by corrupt means attempts to influence

any elector in giving his vote, or deter him
from giving the same, or to disturb, or to

‘hinder him in the free exercise of the right

of sufirage, at any election, must, on con-

" viction, be fined not less than $50 nor more

than $500 (sec. 304). . .
Disturbing elector on election day: Any
person who, on election day, disturbs or pre-

.vents or attempts to prevent any elector

from freely casting his ballot, must, on

conviction be fined not less than $500 nor:

‘ inore than $1,000, and also be sentenced to
hard labor for the county, or be imprisoned -,

in the county jail for mnot less than 6
months nor more than 1 year (sec. 806).
Employer intimidating employee: Any em-=
ployer or officer of an employer corporation,
who attempts by coercion, intimidation, or
threats to discharge or lessen wages, t0 in-.
fluence the vote of an employee or who de~
mands an inspection of employee's ballot,
shall be guilty of a misdemeanor, punish-
able by a fine of not less than $500 (secs. 317,
318). .

Arizona: Unless otherwise designated,
references are to Revised Statutes, Anno-.
tated, 1956, title 16:

Coercion or intimidation of elector: It is
unlawful for a person, directly or indirectly,
to use or threaten to use force, violence, or
restraint, or in any other manner to intimi-
date a person in order to induce him to vote
or refrain from voting for a particular per-
son or measure, or to commit such acts on
account of a person's having voted or re-«
frained from voting at an election.

It is unlawful for a person, by abduction,
duress, or any forcible or fraudulent device,
to hinder, prevent, or otherwise interfere
with the free exercise of the elective fran-
chise by any voter, or to compel him to either
vote or refrain from voting at an election,
to vote or refrain from voting for a particular
person. or measure. '

Violation of this provision by a person,
whether acting in his individual capacity
or as an officer or agent of 2 corporation, is a
misdemeanor, punishable by a fine not ex-
ceeding $5,000 (secs. 16-1303, 16-1305).

Intimidation of elector by employer: It is
unlawful for an employer to place written or
printed material in pay envelopes or, within
90 days prior to an election, to put up notices
or placards, etc., in the place of employment,
containing express Or implied threats in-
tended to influence the political opinions or
actions of employees.

Violation of this provision by an employer,
whether an individual or an officer or agent
‘of a corporation, is a misdemeanor, punish-
able by a fine not exceeding $5,000 (sec. 16—
1304). .

Changing vote of elector by corrupt means:
It is unlawful for a person by force, threats,’
menaces, bribery, or any corrupt means,
‘either directly or indirectly, to attempt to
influence an elector in casting his vote or to
deter him from casting his vote, or to at-
tempt to awe, restrain, hinder, or disturb’
an elector in the free exercise of the right of
suffrage, or to defraud an elector by deceiv-
ing him and causing him to vote for a dif=-
ferent persom Or mmeasure than he intended.
A person violating this provision is guilty of
@ felony (sec. 16-1307).

Primary: The penal provisions involving
crimes against the elective franchise apply
to general, primary, and special elections
(sec. 16—1311). :

Arkansas: Unless otherwise desig=
nated, references are to Statutes 1947,
Annotated, 1956 replacement:

Intimidation of electors: It shall be un-
1awful for any person to threaten or attempt
to intimidate any elector or his family, his
pusiness, or his profession, and it shall also
be unlawful to attempt to prevent any quali-
fied elector from voting at any primary elec-
tion. Violation of this provision shall be
deemed a misdemeanor, punishable by a fine
of not over $500 (sec. 3-1414).

Intimidation of voters: No person shall
coerce, intimidate, or unduly influence any
elector to vote for or against the nominee
of any political party or for or against any
question or candidate, by threat of personal
violence or of ejectment from rented prem-
jses, of foreclosure of mortgage, of discharge
from employment, of any action at law or
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equity or of expulsion from membership in
any church or society. Violation of this pro-
vision shall be deemed a felony, punishable
by imprisonment in the penitentiary for from
1 to 8 years (sec. 3-1415).

" California: Unless otherwise desig-
nated, references are to Elections Code
Annotated—West’s—1955:

Hindering public meeting: Every person is
guilty of a misdemeanor who, by threats,
intimidation, or unlawful violence, willfully
hinders or prevents electors from assembling
in public meetings for consideration of pub-
lic questions (sec. 5004).

Intimidating voter: Every person oOr cor-
poration is guilty of a misdemeanor, who
directly or indirectly uses or threatens to use
force, violence, restraint, or infiicts or threat-
ens to inflict any injury, damage, harm, or
loss- or other forms of intimidation to com-
pel a person to vote or refrain from voting
at any election (sec. 1158).

Interference with free exercise of elective
franchise: Every person or corporation is
guilty of a misdemeanor who, by abduction,
duress, or any forcible or fraudulent means,
impedes or prevents the free exercise of the
elective franchise by any voter; or who com-
pels-or induces a voter either to give or re-
frain from giving his vote at any election or

. t6 vote or refrain from voting for a particular
person. (sec. 11582).

Election officers: Any election officer who
induces or attempts to induce any voter
either by menace or reward, to vote differ-
ently from the way he intended to vote, is
guilty of a felony (sec. 11583).

Threat by employer: Any employer,
whether a corporation or natural person, is
guilty of a misdemeanor, if he encloses ma-
terial in the pay envelopes containing threats,
express or implied, intended to -influence
political opinions or actions of employees, or
who within 90 days before an election ex-
hibits any placard, etc., in the place of em-
ployment, containing such threats (secs.
11584, 11585).

Penalty: Any corporation guilty of intimi-
dating a voter shall forfeit its charter (sec.
11586). .

Misdemeanor: Unless a different penalty
{s prescribed, a misdemeanor is punishable
by imprisonment in the county jail for not
more than 6 months or by fine of not over
$500, or by both (Penal Code, sec. 19).

Scope of penalty provisions: All penalty
provisions listed above apply to both final
elections and primary elections (sec. 11500).

Colorado: Unless otherwise designat-

ed, references are to Revised Statufes,
. 1953, chapter 49:

Intimidation unlawful: It shall be-unlaw-
ful for any person, directly or indirectly, to
use force, violence or restraint, or to infiict
or threaten to inflict any injury, harm or
loss or other forms of intimidation to induce
or compel a person to vote or refrain from
voting for any particular person or measure
at any election. It shall be unlawful for
any person, by abduction, duress, or any
forcible or fraudulent means to impede or
prevent or interfere with the free exercise of
the elective franchise of any voter. It shall
be unlawful for an employer, whether corpo-
ration, firm, or person, to enclose material in
the pay envelopes, containing threats, ex-
press or implied, intended to influence the
political opinion or actions of employees, or
within 90 days before an election, to dis-
play placards in-the place of employment,
containing such threats (sec. 49-21-5).

Penalty: Any person convicted of violat-
ing the above provision shall be guilty of a
misdemeanor, and punished by a fine of not
over $1,000 or by imprisonment in the coun-
ty Jail for not more than 1 year, or by both
(secs. 49-21-5, 49-21-9),
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Discharge or promotion illegal: It shall be
unlawful for any corporation or any of its
officers to influence or attempt to influence,
by force, violence, or restraint or by inflict-
ing or threatening to inflict injury, harm or
loss, or by discharging from employment or
promoting in employment, or by other in=-
timidation, any employee to vote or refrain
from voting at any election or for any par-
ticular candidate. Violation of this provi-
sion shall be deemed a misdemeanor and
shall be punishable as outlined in the “Pen-
alty” provision above. In addition a corpo-
ration shall forfeit its charter and right to
do business in the State (sec. 49-21-6).

Connecticut: Unless otherwise desig-
nated, references are to 1955 Supplement
to the General Statutes:

Interference with electors in voting: Any
person who does any act which invades or
interferes with the secrecy of the voting or
causes the same to be invaded or interfered
with, shall be imprisoned for not more than
5 years (sec. 843d).

Primaries: Any person who infiuences or
attempts to infiugnce the vote or speech of
any person in a primary, caucus, or conven-
tion by force or threat, shall be fined not less
than $25 nor more than $100, or imprisoned
not less than 7 days nor more than 3 months,
or be both fined and imprisoned (sec. 821d).

Employers’ threats: Any person who,
within 60 days before an election attempts to
influence any employee in his vote, by threats
of withholding employment or who dismisses
an employee because of the way he voted at
an election, shall be fined from $100 to $500
or be imprisoned for from 6 to 12 months, or
be both fined and imprisoned (sec. 842d).

Delaware: Unless otherwise designated
references are to Code, Annotated, 1953,
title 15:

Intimidation by election officer: An-elec-
tion officer who in any way attempts to in-
timidate or coerce any voter in the marking
of his ballot or in the choice of the candi-
dates for whom he votes, or who willfully dis-
closes the manner in which any person has
voted, shall be guilty of willful and malicious
perjury (as violating his oath of office) and
in addition to the penalties for perjury, shall
be fined not more than $500, and may be im-
prisoned for not more than 2 years (sec.
5125). -

Intimidation by employer: If any person or
corporation hinders, controls, coerces, or in-
timidates any employee in the exercise of his
right to vote at any general, special, or mu-~
nicipal election by threats of depriving him
of employment, every elector, so aggrieved,
may bring a civil action and recover $500
from such employer (secs. 5162, 5163).

Civil remedy: Any qualified elector who is
prevented from voting at any election be-
cause of intimidation or threats, or because
of the requirement of wunconstitutional
qualifications, may bring a civil action
against the person who promoted such inter-
ference, and the court or jury may give
exemplary damages (sec. 5304).

Primaries: Whoever, at any primary elec-
tion, attempts to influence an elector in giv-
ing his vote, by force, threat, or intimida-
tion, or prevents or hinders or attempts to
prevent or hinder any qualified voter from
exercising the rights of suffrage, shall for
each offense, be fined not more than $200
or imprisoned not more than 2 years, or shall
both be fined and imprisoned (sec. 3168 (a)).

PFlorida: Unless otherwise designated,
references are to Statutes Annotated,
1955 Supplement:

Corruptly influencing voting: Whoever, by
bribery, menace, threat, or other corruption
whatsoever, directly or indirectly, attempts
to influence or deceive an elector in giving

- his vote, or to deter him from giving the
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same, or disturbs or interferes with him in
the free exercise of the right of sufirage at
any election, shall be guilty of a misde-
meanor upon the first conviction and of a
felony upon the second conviction (sec.
104.061).

Felony penalty: The penalty for every
felony under the election laws, not other-
wise specifically provided, shall be imprison-
ment in the State prison for not more than
1- year or a fine of not more than $5,000, or
both (sec. 104.40).

Threats of employers: It shall be unlawful
for any person, firm, or corporation to dis-
charge or threaten to discharge any em-
ployee for voting or not voting in any State,
county, or municipal election for any candi-
date or measure. Any person violating this
provision shall be guilty of a misdemeanor.
If & firm or corporation violates this provi-
sion, each officer or agent who participated
in the violation shall be punished for a mis-
demeanor, and the firm or corporation, shall,
in addition, be fined not more than $1,000
(sec. 104.081).

- Georgia: Unless otherwise designated,
references are to Code Annotated, 1936:

Improper voting; disorderly conduct: No
person outside a voting room or voting
booth shall in any manner, either by words
or gestures, attempt to influence or interfere
with any voter who is in said room or booth
preparing his ballot; nor shall any person
enter any booth while a voter is in there;
nor shall any person commit any act of dis-
order, or be guilty of any disorderly conduct
in or near the voting rooms or booths (sec.
34-1909).

Violation of this provision shall be & mis-
demeanor (sec. 34-9918).

Primary: All penal laws relating to illegal
practices in general elections are extended to
all primary elections held for State, county,
or municipal offices (1955 Supp., sec. 34—
9933).

Idaho: Unless otherwise designated,
references are to code, 1948:

Intimidation, corruption, and frauds:
Every person, who, by force, threats, men-
aces, bribery, or any corrupt means, directly
or indirectly, attempts to influence an elec~
tor in giving his vote or to deter him from
giving same, or to awe, restrain, hinder, or
disturb him in the free exercise of his right
of suffrage, or defrauds an elector at an elec-
tion by deceiving him and causing him to
vote differently than he intended, or who,
being an officer of any election, induces or
attempts to induce any elector, by menace or
reward, to vote differently than he desired,
is guilty of a misdemeanor (sec. 18-2305),
punishable by imprisonment in a county jail
for not more than 6 months, or by a fine of
not over $300, or by both (sec. 18-113),

Interference with election: Any person
who willfully disturbs any election place, or

is guilty of riotous conduct near such place:

with intent to disturb same, or interferes
with the access of electors to the polling
place, or interferes in any manner with the
free exercise of the election franchise of any
of the voters there assembled, is guilty of a
misdemeanor, punishable as stated above
(sec. 18-2313).

Attempt to influence vote: No person shall
attempt to influence the vote of any elector
by means of a promise of a favor, or by
means of violence or threats of violence, or
threats of withdrawing custom or business
dealing, or enforcing of a debt, or discharg-
ing from employment, or bringing a suit or
criminal process, or any other threat of in-
jury to be inflicted on him, or by any other
means (sec. 18-2319). Violation of this pro-
vision is punishable by a fine not exceeding
$1,000, or by imprisonment in the State
prison not exceeding 5 years, or by both (sec.
18-2315).
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Illinois: Unless otherwise desighated,
references are to Smith-Hurd Anno-
tated Statutes, 1944, chapter 46:

Offenses involving polling places: No per-
son shall interrupt, hinder, or oppose any
voter while approaching the polling place for
the purpose of voting. Violation of this
provision is punishable by a fine of from $50
to $500, or by imprisonment in the county
jail for not more than 1 year, or by both, in
the discretion of the court, for each offense.
It shall be the duty of judges of election to
enforce this provision (sec. 29-14).

Miscellaneous offenses: Any person, who,
at a primary or any election, shall (1) by
force, threat, menace, intimidation, bribery,
or otherwise unlawfully, directly or in-
directly, induce or attempt to induce any
voter or any person to exercise the right of
franchise, or -to vote for or against any per-
son or measure, or (2) intentionally prac-
tice any fraud on any elector regarding his
ballot, or (38) otherwise defraud him of his
vote, or (4) by unlawful means prevent or
attempt fo prevent any voter from attending
or voting at an election or primary, shall be
fined not more than $5,000 or imprisoned in
the county jail for not more than 1 year, or
imprisoned in the penitentiary for from 1
to 5 years (sec. 29-16).

Indiana: Unless otherwise designated,
references are to Burma Statutes Anno-
tated, 1949, replacement:

Using violence, threats, or restraint: Who-
ever, for the purpose of influencing a voter, by
violence or threats, seeks to enforce the pay-
ment of a debt, or ejects or threatens to eject
a person from any house he may occupy, or
begins a criminal prosecution, or injures the
business or trade of a person, or threatens
to withhold the wages of or to dismiss from
service, any laborer in his employ, or refuses
t0 allow such employee time to vote, shall be
guilty of a felony (sec. 29-5941).

Coercion by election board officer: Any
member of a precinct election board, who at-
tempts, by persuasion, menace, or reward to
induce any elector to vote for any person,
shall be guilty of a mlsdemeanor (sec.

29-5935).

‘Defrauding voter: Whoever fraudulently
causes or attempts to cause any voter, at any
election, to vote for a different person than
he intended, shall be guilty of a misde-
meanor (sec. 29-5938).

Bribery or- threat by candidate: Whoever
gives or offers a bribe or makes a threat to
procure his election to any office, shall be
guilty of a felony (sec. 29-5907).

Threats by employer: Every employer who
places written or printed material in the pay
envelopes, or, within 90 days prior to an
election or primary, exhibits placards, ete., in
his place of employment, containing express
or implied threats intended to influence the
political opinions or actions of such em-
ployees, shall be guilty of a misdemeanor
(sec. 29-5T11).

Felonies, penalty: A person, convicted of &
felony under the election laws, shall be im-
prisoned for from 1 to 5 years in either the
State prison or the reformatory, as may be
required by law, and shall be disfranchised
for any determinate period, to which may
be added a fine of from $50 to $1,000 (sec.
29-5964) .

Misdemeanors, penalty: Any person con-
victed of a misdemeanor under the election
laws may either be fined from $1 to $500, or
be imprisoned in either the county jail or the
State farm for from 30 days to 1 year, or by
both such fine and imprisonment, and shall
be disfranchised for any determinate period
not to exceed 5 years (sec.29-5965).

Towa: Unless .otherwise designated,
references are to Code Annotated, 1949:

Prohibited acts: Interrupting, hindering,
or opposing any voter while in or approach-
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ing the polling place for the purpose of vot-
ing, or interfering or attempting to inter-
fere with a voter when Inside the closed
space or when ma.rkmg his ballot, are pro-
hibited on any election day (sec. 49.107).

Any violation of these provisions is punish-~
able by a fine of from $5 to $100, or by im-
prisonment for from 10 to 30 days in the
county jail, or by both (sec. 49.108).

Duress to prevent voting: If any person un-
lawfully and by force or threats of force
prevents or attempts to prevent an elector
from giving his vote at any public election,
he shall be imprisoned in the county jail
for not more than 6 months, and fined not
more than $200 (sec. 738.13).

Procuring vote by duress: If any person,
by means of violence, threats of viclence, or
threats of withdrawing custom or business
dealing, or enforcing the payment of debts,
or bringing a civil or criminal action or by
any other threat of injury, endeavors to pro-
cure the vote of any elector, at any election,
or the influence of any person over other
electors, either for himself or for or against
any candidate, he shall be fined not more
than $500 or imprisoned in the county jail for
not more than 1 year (sec. 738.15).

Intimidation by employer: Any employer
who shall refuse to allow an employée 2 hours
to vote at a general election or who shall
reduce his wages for such privilege, or who
shall attempt to influence an employee's vote
by reward or by threats of discharge, or shall
otherwise attempt to intimidate an employee
from exercising his right to vote, shall be
fined not less than $5 nor more than $100
(sec. 49.110).

Kansas: Unless otherwise designated,
references are to General Statutes Anno-
tated, 1949:

Unlawful attempt to deter voting: If any
person, by menaces, threats, or force, or other
unlawful ineans, directly or indirectly at-
tempts to influence a voter in giving his vote,
or to deter him from giving the same, or
hinders him in the free exercise of his right
of suffrage, at any election, he shall be guilty
of a misdemeanor, punishable by a fine of not
over $500, or by imprisonment in the county
jail for not more than 1 year (sec. 21-815).

. Hindering voters: Any person who shall
willfully hinder the voting of others shall be
punished by a fine of from $10 to $100, or by
imprisonment in the county jail for from 10
t0 30 days or by both (sec. 25-1717).

. Hindering voters at polls: No person shall
interrupt, hinder, or oppose any voter while
approaching the polling place for the purpose
of voting. Violation of this provision is pun-
ishable by a fine of from $25 to $100, or by
imprisonmerit in the county jail for from 10
to 30 days, or by both such fine and imprison-
ment, for each offense (sec. 25-1719).

Kentucky: Unless. otherwise desig-
nated, references are to Kentucky Re-
vised Statutes, 1953:

Interfering with election: Any person who
unlawfully prevents or attempts to prevent
any voter from casting his ballot, or intimi-
dates or attempts to intimidate a voter to
prevent him from casting his ballot, shall be
confined in the penitentiary for from 1 to 5
years for each offense (sec. 124.140).

Coercion by employer: No person shall co-
erce an employee to vote for any political
party or candidate for nomination or election
to any office in the State, or threaten to dis-
charge an employee for exercising his right of
suffrage or for voting for any candidate, nor
shall an employer circulate statements that
employees are expected to vote for any candi-
date, party, or measure (sec. 123.110 (1)).

Any person who violates this provision shall
be fined from $1,000 to $5,000, or imprisoned
in the county jail for not more than 6
months, or shall be both so fined and im-
prisoned (sec. 123.980 (13)).

‘Louisiana: Unless otherwise désig-
nated, references are to Revised Statutes
Annotated, West’s, 1951:

Primary: No person shall intimidate any
voter at a primary election. Violation of this
provision is punishable by a fine of from
$50 to $500 and imprisonment for from 6
months to 2 years (sec. 18.369 (8)).

Obstructing voter: No person shall willfully
and without lawful authority obstruct, hin-
der, or delay any voter on his way to a polling
place to vote in an election. Violation of this
provision is punishable by a fine of not over
$1,000, or imprisonment for not more than
1 year (secs. 18.587, 18.589).

Hindering voters: Prior to or during an
election, no person shall willfully hinder
the voting of others. Violation of this pro-
vision is punishable by a fine of not over
$1,000 or imprisonment for not more than
1 year (secs. 18.736, 18.589).

Public intimidation: The use of violence,
force, or threats upon a voter in s general,
primary, or special election to influence his
conduct, is deemed public intimidation
and is punishable by a fine of not over
$1,000, or imprisonment with or without
hard labor for mot more than § years, or
both (sec. 14.122 (4)).

Maine: Unless otherwise designated,
references are to Revised Statutes, 1954,
chapter 5:

Interfering with voter: Any person who
shall interfere or attempt to interfere with
any voter while inside the voting enclosure
or while marking his ballot shall be fined
from $5 to $100. XElection officers shall re-~
port any such person to a police officer or
constable, whose duty it shall be to see that
the offender is duly brought before the
proper court (sec. 107).

Corruption at elections: Whoever by
menace, bribery, or other corrupt means,
directly or indirectly attempts to influence
a voter in giving his vote or to induce him
to withhold his vote, or hinders or disturbs
him in the free exercise of his right of suf-
frage at any election, shall be fined not
more than $500, or imprisoned for not more
than 11 months, and shall be ineligible to
office for 10 years (sec. 109).

Maryland: TUnless otherwise desig-
nated, references are to Annotated Code
of Maryland, Flack, 1951, article 33.

" Hindering votérs: If, at any general, spe-
cial or primary election, any person shall by
force, threat, menace, intimidation, or brib-
ery, either directly or indirectly infiuence or
attempt to influence any voter in giving his
vote or hinder or attempt to hinder a voter
from freely voting or induce him to vote, such
peison shall be imprisoned in jail or in the
penitentiary for from 6 months to § years
(sec. 179).

Coercion by employer: Any employer,
whether an individual or a corporation, who
shall deny an employee time off for voting at
a general, special, or primary election or shall
directly or indirectly hinder him from ex-
ercising his right to vote freely or shall at-
tempt to influence his vote by threats con-
cerning his employment, shall be guilty of
a misdemeanor, punishable, for each offense,
by a fine of not over $500 or imprisonment
in jail for not over ‘6 months, or both, in the
discretion of the court (sec. 180).

Massachusetts: Unless otherwise spec-
ified, references are to Annot‘,ated Laws,
Michie, 1953 edition.

Corrupt practice by candidate: A candidate
is deemed to have committed a corrupt prac-
tice if he fraudulently and willfully ob-
structs and delays a voter in a general elec«
tion, primary or caucus (ch. 55, secs. 27, 29}).

If five or more persons have reason to be-
lieve that a corrupt practice has been com-
mitted by any successful candidate, other
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than a candidate for the United States Con-
gress or the general court, such voters may
apply to a justice of the superior court sitting
in equity in Suffolk County, for leave to bring
an election petition declaring the election
of such candidate void (ch. 55, sec. 28).

A candidate found guilty, upon an elec~
tion petition, of such corrupt practice who
forfeits his office, or who is convicted in a
criminal proceeding of violating a law re-
lating to corrupt practices in elections, shall
be disqualified to hold office and to vote, for
3 years (ch. 55, sec. 37).

Interfering with voter: Whoever willfully
and without lawful authority hinders, de-
lays, or interferes with a voter while on his
way to & primary, caucus, or election, or
while within the guardrail, or while mark-
ing his ballot, or while voting or attempting
to vote, shall be fined not more than $500,
or imprisoned not more than 1 year (ch. 56,
sec. 29).

Obstructing voting: Whoever willfully ob-
structs the voting at a primary, caucus, or
election shall be fined not more than $100
(ch. 56, sec. 30).

Coercion by employer: No person shall by
threats to discharge or to reduce wages, or
promises of rewards, attempt to influence
his employee to either give or withhold a
vote, nor shall he discharge an employee or
reduce his wages because he gave or with-
held a vote. Violation of this provision is
punishable by imprisonment for not more
than 1 year (ch. 56, sec. 33).

Michigan: TUnless otherwise desig=
nated, references are to Statutes, An-
notated, 1956 Revision, title 6.

Violation deemed felony: Any person who
shall, by menace, bribery, or other corrupt
means, directly or indirectly, attempt to in-
fluence any elector in giving his vote or to
deter him from or interrupt him in giving
same at any general or primary election, shall
be guilty of a felony (sec. 6.1932 (2)), pun-
ishable by a fine not exceeding $1,000, or
by imprisonment in the State prison for not
more than 5 years, or by both, in the discre-
tion of the court (sec. 6.1935).

Coercion by employer: It shall be unlaw-
ful for an employer, whether an individual,
firm, or corporation, to enclose written or
printed matter in the pay envelopes, or with-
in 90 days before a primary or general elec-

tion, to exhibit a placard, etc., in establish-'

ment where his workers will see it, contain-
ing express or implied threats concerning
employment, intended to influence the po-
litical opinion or actions of his employees

- (sec. 6.1912). Violation of this provision is

deemed a misdemeanor (sec. 6.1931 (d)),
punishable by a fine not exceeding $500, or
by imprisonment in the county jail for not
more than 90 days, or by both, in the dis-
cretion of the court (séc. 6.1934).

Minnesota: Unless otherwise desig-
nated, references are to Statutes, An-
notated, 1946.

Coercing voters: Any person who, within
or without any polling place, directly or in-
directly uses or threatens to use force, vio-
lence, or restraint, or causes or threatens
to cause damage, harm, or loss to any per-
son, with intent to induce or compel a person
to vote or refrain from voting or to vote in
a particular way at any election, or who by
abduction, duress, or other fraudulent de-
vice, impedes the free exercise of the right of
franchise at any election, shall be guilty of
a gross misdemeanor (sec. 210.05).

Undue influence by candidate: No person
shall, directly or indirectly, use or threaten
to use force, coercion, violence, restraint, or
undue influence or shall inflict or threaten
to inflict any injury, loss, or harm, upon any
person in order to compel him to vote or
refrain from voting in any particular way;
nor shall anyone by abduction, duress, or
fraudulent means impede or prevent the free
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exercise of the franchise by any voter at a
primary or election or to induce an elector to
give or refrain from giving his vote at a
primary or election (sec. 211.12). Violation
of this provision is deemed a gross misde-
meanor (sec. 211.30).

Refusing employee election privilege: Any
person who, as principal or as agent for
another, shall directly or indirectly refuse,
abridge or interfere with the election priv-
ileges of an employee, shall be guilty of a
misdemeanor (sec. 210.11).

Coercion by employer: No employer or his
agent shall make any verbal or written, ex-
press or implied threats against his em-
ployees, involving their employment, with
the intention of influencing their political
opinion or action (sec. 211.24). Violation of
this provision by any person as an individual
shall be deemed a gross misdemeanor (sec.
211.30). Violation by an officer or agent of a
corporation shall be punished by a fine of
from $100 to $5,000, or by imprisonment in
the State prison for from 1 to 5 years or by
both (sec. 211.28). Violation by an officer
shall be deemed prima facie evidence of vio-
lation by the corporation. It is made the
duty of the county attorney to conduct pros-
ecutions under this chapter (211) on proper
complaint.

Mississippi: Unless otherwise desig-~
nated, references are to code, 1942,

Intimidating electors: Whoever shall pro-
cure or endeavor to procure the vote of any
elector or the influence of any person over
electors, at any election, by violence, threats
of violence, threats of withdrawing trade, or
of enforcing a debt, or of bringing civil or
criminal action, or of inflicting any injury,
shall be imprisoned in the county jail for
not more than 1 year, or shall be fined not
more than $1,000, or shall be both so fined
and imprisoned (sec. 2032).

Intimidating electors: Any person who
shall by illegal force or threats of force, pre-
vent or attempt to prevent any elector from
giving his vote, shall be punished by impris-
onment in the penitentiary for not more than
2 years, or in a county jail for. not more
than 1 year, or by a fine of not over $500, or
by both fine and imprisonment (sec. 2106).

Coercing employees in primary: It shall be
unlawful for any employer, whether an in-
dividual, firm, or corporation, to directly or
indirectly coerce his employees to vote for
any particular person or party in a primary
election, by express or implied threats in-
volving their employment (sec. 3172). Vio-
lation of this provision is punishable by a
fine of not over $500 or imprisonment in the
county jail for not more than 1 year, or both,
and if violation is by a candidate, he shall
forfeit his nomination (sec. 3193 (a)).

" Missouri: Unless otherwise desig-
nated, references are to Vernon'’s An-
notated Statutes, 1952,

Violence to influence voter: Any person
who shall, directly or indirectly, use or
threaten to use force, violence or restraint,
or shall inflict or threaten to inflict any in-
jury, damage, or loss upon or against any
person in order to compel him to vote or
refrain from voting at any election, or who
shall by abduction, fraud or duress, im-
pede or prevent the free exercise of the fran-
chise by any elector or shall thereby induce
him to vote or refrain from voting, shall be
imprisoned in the county jail for from 1
month to 1 year (sec. 129.050).

Intimidating voters: If any person by
menaces, threats or force, or other unlawful
means, attempts to influence any qualified
voter in giving his vote, or to deter him
from giving same, or to disturb or hinder him
in the Iree exercise of his right of suffrage
at any election, he shall be adjudged guilty
of a misdemeanor (sec. 129.430).

Interference with voter: Any person who
shall interfere or attempt to interfere with
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any voter when inside the guardrail or when
marking his ballot, shall be deemed guilty of
a misdemeanor (sec. 129.880).

Coercion by employer: Every person,
whether an individual employer or an officer
or agent of a firm or corporation, who shall
directly or indirectly discharge or attempt to
discharge any employee for his political opin-
ions or who shall coerce or threaten to coerce,
intimidate, or bribe any employee in an at-
tempt to influence him to vote or refrain
from voting for any candidate or measure at
any election, shall be deemed guilty of a fel-
ony, punishable by imprisonment in the pen-
itentiary for from 2 to 5 years (sec. 129.080).

Violation of this provision by a corporation
shall be held as a forfeiture of its charter or
franchise, which may be so adjudged in a suit
brought by the county or circuit prosecuting
attorney or by the attorney general (sec.
129.070).

Denial of time to vote: Any person or cor-
poration who shall deny an employee a cer-
tain time for voting without a penalty or re-
duction in wages, shall be guilty of a misde-
meanor, punishable by a fine of not over
$500 (1956 Supp., sec. 129.060).

Montana: Unless otherwise desig-
nated, references are to Revised Codes,
1947, :

Intimidating electors: Every person who,
directly or indirectly, by force, threats,
menaces, bribery, or other corrupt means,
attempts to influence an elector in giving
his vote, or to deter him from giving same,
or who attempts by any means to awe, re-
strain, hinder or disturb any elector in the
free exercise of his right of suffrage, is guilty
of a misdemeanor, punishable by a fine of
not over $1,000, or imprisonment of not over
1 year, or both (sec. 94-1411).

Preventing public meetings of electors:
Every person who, by threats, intimidation,
or violence, willfully hinders or prevents
electors from assembling in a public meet~
ing for the consideration of public questions,
is guilty of a misdemeanor (sec. 94-1419),

Coercion by employer: It shall be unlaw-
ful for any employer, whether individual or
corporation, to enclose printed or written
material in the pay envelopes, or, within 90
days prior to an election, to display placards,
etec., in his working establishment, contain-
ing express or implied threats or promises
regarding their employment, with the in-
tention of .influencing the political opinion
or actions of his employees. Violation of
this provision by an individual is a misde-
meanor, punishable by a fine of from $25 to
$500, and imprisonment for not over 6
months in the county jail. Violation by a
corporation is punishable by a fine of not
over £5,000, or forfeiture of its charter, or
both (sec. 94-1424).

Nebraska: Unless otherwise desig-
nated, references are to Revised Statutes,
1943, reissue of 1952,

Registration: If at any registration of
voters, any person, by force, threat, menace,
intimidation, bribery, or other unlawful
means, shall prevent, hinder, or delay any
qualified person from being registered, he
shall be guilty of a felony, punishable by
imprisonment in the State prison for from
1 to § years (sec. 32-1224 (7)).

- Obstructing voters: It shall be unlawful
for any person to willfully or wrongly ob-
struct or prevent persons from voting who
have the right to do so, at any election.
Violation of this provision is'a misdemeanor,
punishable by imprisonment in the county
Jjail for from 1 to 6 months. This shall apply
to all elections and caucuses (sec. 32-1237
2)).

Coercion by employer: It shall be unlaw-
ful for any person, firm, or corporation to
coerce or attempt to coerce an employee in
his voting at any caucus, convention, or
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election by threats concerning his employ-
ment. Violation of this provision is punish-
able by a fine of not over $100, or imprison-
ment in the county jail for not over 30
days (sec. 32-1223).

Nevada.

Coercion of voters: Every person who shall,
directly or indirectly use or threaten to use
force, coercion, violence, restraint, or undue
influence or other means or who shall inflict
or threaten to inflict injury, damage or harm,
or publish or threaten to publish any fact
concerning a person in order to induce him
to vote or refrain from voting for any can-
didate, party, or measure, or who shall by
abduction, fraud, or duress, or by threats to
discharge an employee, impede or prevent
a voter from exercising freely his right of
suffrage, shall be guilty of undue infiuence
and shall be punished as for & gross mis-
demeanor (Laws, 1951, ch. 242, p. 360).

Time off to vote: Any employer who shall
deny an employee certain time for voting
without penalty or reduction in wages, shall
be guilty of a misdemeanor (Laws, 1955, ch.
203, p. 301).

New Hampshire: TUnless otherwise
designated, references are to Revised
Statutes Annotated, 1955.

Intimidation: If any person shall, directly
or indirectly, by threats, intimidation, or
bribery, induce or attempt to induce any
voter to stay away from, or to avoid voting
at, or to vote for or against any candidate
in any town meeting, primary, or election,
he shall be fined not more than' $500 or
imprisoned for not more than 3 months
(sec. 69: 11),

New Jersey: Unless otherwise desig-
nated, references are to Statutes Anno-
tated, 1940, title 19.

Obstructing voter: A person who shall,
on election day, obstruct or interfere with
any voter, shall be guilty 'of a misdemeanor,
punishable by a fine of not over &500, or by
imprisonment for not more than 1 year, or
both (1856 Supp., sec. 19: 34-6).

Intimidating voters: No person shall, di-
rectly or indirectly, use or threaten to use
force, violence, or restraint, or shall inflict
or threaten to inflict any injury, damage,
harm, or loss on any person in order to
induce him to vote or refrain from voting
at any election, or for any particular per-
son, or on account of such person having
voted or refrained from voting at any elec-
tion (1956 Supp., sec. 19: 34-28).

Hindering voter: Whoever shall, at any
election, in any way, willfully hinder or pre-
vent a voter from casting his legal vote,
knowing such person to have a right to vote,
shall be guilty of a misdemeanor, punish-
able by a fine of $500, or imprisonment in
the State prison for 3 years, or both (sec.
19: 34-20).

Interfering with voter: Any person who
shall, by abduction, duress, force, or fraud,
impede, prevent or interfere with the free
exercise of the elective franchise by any
voter, or induce him to vote or refrain from
voting at any election or for any particular
candidate shall be guilty of a misdemeanor
(secs. 19: 84-29, 19: 34-31). An employer
who shall so act toward an employee shall
be guilty of a misdemeanor, punishable by
fine of not over, $2,000, or imprisonment for
not over 5 years, or both (sec. 19: 34-27), and
any corporation so acting, shall forfeit its
charter (sec. 19: 34-31). ’

Expenditures prohibited: No person shall

contribute money toward the hiring of & per~
son to obstruct, hinder, or prevent the form-
ing of lines of voters awaiting their turn to
enter a polling place to vote (sec. 19:
34-38.4).
" Coercion by employer: No employer shall
insert written or printed material into the

CONGRESSIONAL' RECORD -— SENATE

pay envelopes, or, within 90 days before an.
-election, shall exhibit placards, ete., in his ,

establishment, containing express or implied
threats relative to their employment, with
the intention of influencing the political
opinions or actions of his employees (sec.
19: 34-30).

Violation of this provision is punishable
as for Interfering with voter, above,

New Mexico: Unless otherwise desig-
nated, references are to Statutes, 1953,
Annotated.

Intimidating voter: Any person who shall
willfully coerce, browbeat, intimidate, or
threaten any voter within a polling place, or
shall attempt to do so in order to influence
the voter in marking his ballot, shall be
guilty of a misdemeanor, punishable by & fine
of not over $200, imprisonment for not more
than 6 months, or both (sec. 3-8-29).

Intimidation: Any person who shall, di-
rectly or indirectly, use force, violence or
restraint or shall inflict or threaten to inflict
injury, damage, or loss on any person to in-
duce him to vote or refrain from voting for
any candidate, party or measure, or who shall
by abduction, fraud, or duress, impede or
prevent the free exercise of his right of
sufirage by any elector, shall be guilty of a
felony, punishable by a fine of from $500 to
$1,000, or by imprisonment in the peniten-
tiary for from 1 to 5 years, or by both (sec.
3-8-17).

Coercion by employer: Any employer,
whether individual, firm, or corporation, who
shall directly or indirectly discharge or
threaten to discharge any employee on ac-
count of his political opinion, or who shall
by corrupt means attempt to induce him
to vote or refrain from voting for any candi-
date or measure, shall be fined from $100 to
$1,000, or imprisoned for not mwore than 6
months, or both (sec. 3-18-15).

New York: Unless otherwise desig-
nated, references are fo Penal Law (Mc-
Kinney’s), 1949.

Hindering voter: Any person who willfully
and unlawfully hinders or delays or aids in
obstructing. or delaying an elector on his
way to register or vote or while he is at-
tempting to register or vote in a general
or special election, is'guilty of a misdemeanor
(sec. 764 (3)).

Intimidation of elector in military serv-
ice: Any person, who, directly or indirectly
by menace, bribery, or other corrupt means
attempts to control an elector in the military
service of the United States in the exercise
of his election rights, or who annoys, injures,
or punishes him for the manner in which he
exercises those rights, is guilty of a mis-
demeanor for which he may be tried in the
future when in the State, and upon convic-
tion of which he shall thereafter be ineligible
to any office in the State (sec. 771).

Intimidation of electors: It shall be un-
lawful for any person to intimidate, threaten,
or coerce, or to attempt to intimidate,
threaten, or coerce any person for the pur-
pose of interfering with his right to vote or
to vote as he may choose. Violation of this
provision shall be punishable by a fine of
not over $1,000, or imprisonment for not
over 1 year, or both (sec. 772-a (1)). |

Duress and intimidation of voters: Any
person or corporation who directly or indi-
rectly uses or threatens to use force, violence,
or restraint, or threatens to inflict any in-
jury, damage, or loss on, or otherwise intimi-
dates, any person in order to induce him to
vote or to refrain from voting at any election
for or against any person or measure, or to
refrain from registering to vote, or for hav-

ing registered and voted, or for having re-

frained from registering and voting, or who
by abduction, duress, or fraud interferes with
his free exercise of his right of suffrage, is
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guilty of a misdemeanor and, if a corporation,-
shall in addition forfeit its charter (sec. 772
(1) (2)).

Coercion by employer Any employer who
inserts in the pay envelopes written or
printed matter, or, within 90 days before a
general election displays placards, ete., in
his establishment, containing express or im-
plied threats relating to their employment,
intended to influence the political opinion
or actions of his employees, is guilty of a
misdemeanor, and if a corporation, shall in
addition forfeit its charter (sec. 772 (3)).

North Carolina: TUnless otherwise
designated, references are to General
Statutes, 1952 Recompilation.

Interference with voters: Any person who
shall interfere with or attempt to interfere
with any voter when inside enclosed polling
space or when marking his ballot, shall be
guilty of a misdemeanor and shall be fined
or imprisoned or both, in the discretion of
the court (sec. 163-176).

Intimidation: Any person who shall, in
connection with any primary or election,
directly or indirectly, discharge or threaten
to discharge from employment, or otherwise
intimidate or oppress any qualified voter on
account of any vote such voter may cast
or intend to cast or not to cast, or which he
may have failed to cast, shall be guilty of a
misdemeanor and shall be fined or im-
prisoned, or both, in the discretion of the
court (sec. 163-196 (6)).

North Dakota: Unless otherwise des-
ignated, references are to Revised Code
of 1943.

Hindering electors: Every person who by
force, threat, bribery, or other corrupt
means, directly or indirectly, attempts to
influence an elector in giving his vote at
any election, or to deter him from giving
his vote, or. who attempts by any means to
owe, restrain, hinder, or disturb an elector
in the free exercise of his right of suffrage
or to induce him to vote differently than he
intended to vote, is guilty of a misdemeanor,
punishable by & fine of from $100 to $1,000
and by imprisonment in the county jail for
from 3 months to 1 year and shall forever
be disfranchised and ineligible to any office
of trust or profit within the State (sec.
12-1106).

Obstructing elector: Every person who
willfully and without authority, obstructs,
hinders, or delays any elector on his way
to the polls to vote, is guilty of a misde-
meanor (sec. 12-1111),

Unlawful influence: Every person, who,
willfully, by unlawful arrest, force and vio-
lence, threats of violence, intimidation,
threats of withdrawing trade or of enforc-
ing payment of debts, or of bringing civil
or criminal action, or by any other threat
of -injury, endeavors to prevent an elector
from freely giving his vote at any election,
or hinders him from voting or attempts to
influence his vote, is guilty of a misde-
meanor {sec. 12-1121).

Ohijo: Unless otherwise designated,
references are to Revised Code, Page’s,
1954.

Congregating at the polls: Nobody shall
congregate in or about a voting place dur-
ing the voting, so as to hinder an elector
in registering or casting his .ballot, after
having been ordered by the election officer to
disperse. Violation of this provision is pun-
ishable by a fine of from $20 to $300, .or im-
prisonment for not more than 6 months, or
both (sec. 3599.30).

Intimidation: No person shall before, dur-
ing or after any primary, convention, or
election, attempt by intimidation, coercion,
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or other unlawful means to induce a dele-
gate or an elector to register or to vote, or
to refrain from registering or from voting
for a particular person or measure.

Violation of this provision is deemed
bribery and is punishable by a fine of not
over $1,000, or imprisonment of from 1 to 8
-years, or both, and if offender is a candidate
for office or has been elected to oflice, he
shall forfeit such nomination or office (1956
Supp., sec. 3699.01 (B)).

Coercion by employer: No employer shall
insert in pay envelopes or shall post on plac-
ards, etc., any express or implied threats
concerning their employment, with intent
to influence the political opinion or votes of
his employees.

Violation of this provision is a corrupt
practice, punishable by a fine of from $500
to $1,000 (sec. 3599.05).

Second offense: Any person who is again
convicted of a violation of the election laws,
whether for the same offiense or not, shall
be fined from $500 to $1,000, or imprisoned
for from 1 to 5 years, or both, and in addi-
tion shall be disfranchised (1956 Supp., sec.
'8599.39). )

Oklahoma: Unless otherwise desig-
nated, references are to Statutes, Ann.,
1937, title 21.

Obstructing elector on way to polls: Every
person who willfully and without authority,
obstructs, hinders, or delays any elector on
the way to the polls to vote, is guilty of a
misdemeanor (sec. 18G).

‘Preventing public meeting: Every person,
who, by threats, intimidation, or unlawful
violence, willfully hinders or prevents elec-
tors from assembling in, or prevents an
elector from attending public meeting to
consider public questions, is guilty of a mis-
demeanor (secs. 212, 213).

Intimidating voter: Every person who

willfully, by unlawful arrest, force, violence, .

threats, or intimidation, prevents or at-
tempts to prevent an elector from ireely
giving his vote at an election or attempts
to hinder him from voting or to cause him
to vote for any person or candidate, shall be
fined from $50 to $1,000 (sec. 214).
Illegally influencing vote: Every person
who procures or attempts to procure the vote
of any elector either for himself or for or
against any candidate, by means of violence,
threats of violence, threats of withdrawing
trade, of enforcing payment of debts, of
bringing ecivil or criminal action, or any
other threats of injury, shall be fined not
more than $1,000 and imprisoned in the
county jail for not over 6 months (sec. 215).
Intimidations: If any person in any man-
ner intimidates or attempts to intimidate
or deter anyone from voting at a general
or primary election, he shall be fined not
less than $10, or be imprisoned for not more
than 3 months (title 26, sec. 479).
Coercion by employer: Every employer,
whether individual, firm, or corporation, who
denies employees certain time for voting in
an election, shall be deemed guilty of a
misdemeanor, punishable by a fine of from
$50 to $500 for each elector so denied, and
every agent of employer who violates this
provision, shall in addition to the fine, be
imprisoned in the county jail for from 2
to 6 months (title 26, sec. 438). .
Employer corporation: Any corporation
which attempts to influence the votes of its
employees or of other persons by threat,
intimidation, bribe, or other corrupt means,
shall be guilty of a misdemeanor, punishabie
by a fine of from $500 to $5,000, and the per-
son acting as its agent, who so .acts shall
be fined from $500 to $1,000 and imprisoned
in the county jail for from 60 to 120 days
(title 26, sec. 440).

Oregon: Unless otherwise designated,
references are to Revised Statutes, 1955.

Undue influence: No person shall directly
or indirectly use or threaten to use force, co-
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‘opinion or votes of his employees, shall be

ercion, violence, restraint, or undue Infiu-
‘ence or infiict or threaten to inflict harm or
damage on any person in order to induce
him to.-vote or refrain from voting for any
candidate, party, or measure. No minister,
priest, or officer of & church, shall otherwise
than by public speech or print persuade any
voter to vote or refrain from voting for any
candidate, party, or measure. No person
shall by abduction, fraud or duress, impede
or prevent any voter in the free exercise of
the franchise in any election.

Violation of this provision shall be pun-
ished as for a corrupt practice (sec. 260.300),
by imprisonment in the county jail for not
more than 1 year, or by a fine of not more
than $5,000 or both (sec. 260.510).

Interference with voter: No person shall
interfere or attempt to interfere with any
voter when inside the enclosed space or when
marking his ballot (sec. 260.640 (4)). Vio-
lation of this provision is punishable by a
fine of from $50 to $200 (sec. 260.640 (6)).

Intimidation of voter: No person shall by
menace, threat, or violence, whether armed
or unarmed, intimidate or prevent any per-
son from voting, or attempt to do so. Vio-
lation of this provision is punishable by im-
prisonment in the county jail for from 3
months to 1 year (sec. 260.720).

Coercion by employer: No person or cor-
poration shall directly or indirectly use or
threaten to use force, violence or restraint or
shall inflict or threaten to inflict any injury,
harm, or 1loss, on any of his employees to
compel them to register or to vote or re-
frain from registering or from voting at any
election or for or against any person or
measure.

No person or corporation shall by abduc-
tion, fraud, or duress, attempt to hincer, pre-
vent, .or otherwise interfere with the free
exercise of the elective franchise by any of
his employees.

No such employer shall insert in the pay
-envelopes any written or printed matter, or
within 90 days before a general election dis-

play placards, etc., which shall contain ex- -

press or implied threats intended to influence
the political opinion or votes of his em-
ployees.

Violation of this provision is a misde-
meanor (sec. 260.730), punishable by a fine
of from $100 to $1,000, and if a corporation,
by forfeiture of its charter in addition (sec.
260.740) .

Pennsylvania: Unless otherwise desig-
nated, references are to Purdon’s Stat-
utes Annotated, 1938, title 25.

Interference with primaries and election:
If any person shall block up the avenue to the
door of any polling place or shall attempt to
do so, or shall use intimidation, threats,
force, or violence, to unduly influence or
overawe any elector or to prevent him from
voting or to restrain his freedom of choice
at a primary or election, he shall be guilty
of a misdemeanor, punishable by a fine of
not over $1,000, or by imprisonment of from
6 months to 5 years, or by both, in the dis-
cretion of the court (sec. 3527).

Duress and intimidation: Any person or
corporation who directly or indirectly (a)
uses or threatens to use force, violence, or re-
straint, or inflicts or threatens to inflict in-
jury, harm, or loss on any person in order
to induce him to register or vote or refrain
from registering or from voting at any elec-
tion or for or against any person or measure,
or for having so registered, voted, or re-
frained, or (b) by abduction, fraud, or duress
impedes or hinders any voter from freely
exercising his right of suffrage, or (c).being
an employer, inserts in the pay envelopes
written or printed matter or within 90 days
before an election or primary exhibits plac~
ards, etc., containing express or implied
threats concerning their employment, with
the intention of influencing the political
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guilty of a misdemeanor, punishable by a
fine of not over $1,000, or by imprisonment
of the offending officers or agents for not
more than 1 year, or by both, in the discre-
tion of the court (sec. 3547).

Rhode Island: Unless otherwise desig-
nated, references are to General Laws
of 1938, chapter 325.

Intimidation: ‘Every person who shall
directly or indirectly use any threat or em-
ploy any means of intimidation for the pur-
pose of influencing an elector to vote or
withhold his vote at any election, for or
against any candidate or measure, shall be
punished by a fine of from $500 to $1,000,
or by imprisonment for from 6 months to
2 years or by both in the discretion of the
court, and shall be disfranchised (sec. 5).

Coercion by employer: Any person, being
an employer, who within 90 days before a
general election inserts written or printed
matter into the pay envelopes of employees
or exhibits placards in his establishment,
containing express or implied threats relat-
ing to their employment, intended to in-
fluence the political opinion or actions of
his employees, shall be punished by a fine of
from $500 to $1,000, or by imprisonment for
from 6 months to 2 years, or by both, in the
discretion of the court, and shall thereafter
be disfranchised and ineligible for public
office. If employer is a corporation, it shall
forfeit its charter (sec. 5).

South Carolina: South Carolina con-
stitution election provisions:
Article 1, section 9:
ARTICLE 1, SECTION 9: SUFTRAGE

The right of suffrage, as regulated in this
constitution, shall be protected by law regu-
lating elections and prohibiting, under ade-
quate penalties, all undue influences from
power, bribery, tumult, or improper conduct.

ARTICLE 1, SECTION 10: ELECTIONS FREE AND OPEN

All elections shall be free and open, and
every inhabitant of this State possessing
the qualifications provided for in this con-
stitution shall have an equal right to elect
officers and be elected to fill public office,

ARTICLE 2, SECTION 5: APPEAL; CRIMES AGAINST
ELECTION LAWS

- Any person denied registration shall have
the right to appeal to the court of common
pleas, or any judge thereof, and thence to
the supreme court, to determine his right
to vote under the limitations imposed in
this article, and on such appeal the hearing
shall be de novo, and the general assembly
shall provide by law for such appeal, and
for the correction of illegal and fraudulent
registration, voting, and all other crimes
against the election laws.

ARTICLE 2, SECTION 8: REGISTRATION PROVIDED;
ELECTIONS; BOARD OF REGISTRATION; BOOXKS OF
REGISTRATION
The general assembly shall provide by law

for the registration of all qualified electors,

and shall prescribe the manner of holding
elections and of ascertaining the results of
the same: Provided, At the first registration
under this constitution, and until the 1st
of January 1898, the registration shall be
conducted by a board of three discreet per-
sons in each county, to be appointed by the

Governor, by and with the advice and consent

of the senate. For the first registration to

be provided for under this constitution, the

registration books shall be kept open for at .

least 6 consecutive weeks; and thereafter
from time to time at least 1 week in each
month, up to 30 days next preceding the
first election to be held under this consti-
tution. The registration books shall be pub-
lic records open to the inspection of any
citizen at all times.
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ARTICLE 2, SECTION.15: RIGHT OF SUFFRAGE FREE
No power, civil or military, shall at any
time interfere to prevent the free exercise
- of the right of suffrage in this State.
SOUTH CAROLINA CODE—TITLE 23
23-73. Appeal from denial of registration
The boards of registration to be appointed
under section 23-51 shall be the judges of
the legal qualifications of all applicants for
registration. Any person denied registration
shall have the right of appeal from the
decision of the board of registration denying
him registration to the court of common
pleas of the county or any judge thereof
and thence to the supreme court.

23-74. Proceedings in court of common pleas

Any person denied registration and de-
siring to appeal must within 10 days after
written notice to him of the decision of the
board of registration file with the board a
written notice of his intention to appeal
therefrom. Within 10 days after the filing
of such notice of intention to appeal, the
board of registration shall file with the clerk
of the court of common pleas for the county
the notice of intention to appeal and any
papers in its possession relating to the case,
together with a report of the case if it deem
proper. The clerk of the court shall file
the same and enter the case on a special
docket to be known as calendar No. 4. If
the applicant desires the appeal to be heard
by a judge at chambers he shall give every
member of the board of registration 4 days’
written notice of the time and place of the
hearing. On such appeal the hearing shall
be de novo.

23-75. Further appeal to supreme court

From the decision of the court of common
pleas or any judge thereof the applicant
may further appeal to the supreme court by
filing a written notice of his intention to ap-
peal therefrom in the office of the clerk of the
court of common pleas within 10 days after
written notice to him of the filing of such
decision and within such time serving a copy
of such notice on every member of the board
of registration. Thereupon the clerk of the
court of common pleas shall certify all the
papers in the-case to the clerk of the supreme
court within 10 days after the filing of such
notice of intention to appeal. The clerk of
the supreme court shall place the case on a
special docket, and it shall come up for hear-
ing upon the call thereof under such rules
as the supreme court may make. If such
appeal be filed with the clerk of the supreme
court at a time that a session thereof will not
be held between the date of filing and an
election at which the applicant will be en-
titled to vote if registered the chief justice
or, if he is unable to act or disqualified, the
senior associate justice shall call an extra
term of the court to hear and determine the
case.

23-100. Right to vote

No elector shall vote in any polling pre-
cinct unless his name appears on the regis-
tration books for that precinct. But if the
name of any registered elector does not ap-
pear or incorrectly appears on the registra-
tion books of his polling precinct he shall,
nevertheless, be entitled to vote upon the
production and presentation to the managers
of election of such precinct, in addition to
his registration "certificate, of a certificate
of the clerk of the court of common pleas of
his county that his name is enrolled in the
registration book or record of his county
on file in such clerk’s office or & certificate of
the secretary of state that his name is en-
rolled in the registration bock or record of
his county on file in the office of the secre-
tary of state.

23-349. Voter not {o take more than 5§ min-
utes in bootk; talking in booth, ete,

No voter,- while receiving, preparing and
casting his ballot, shall occupy a booth or
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23-667. Illegal conduct at elections generally

compartment for a longer time than 5 min-
utes. No voter shall be allowed to occupy a
booth or.compartment already occupied by
another, nor to speak or converse with any-
one, except as herein provided, while in the
booth., After having voted, or declined or
failed to vote within 5 minutes, the voter
shall immediately withdraw from the voting
place and shall not enter the polling place
again durinhg the election.
23-350, Unauthorized persons not allowed
within guardrail; assistance

No person other than a voter preparing
his ballot shall be allowed within the guard
rail, except as herein provided. A voter
who is not required to sign the poll list
himself by this title may appeal to the man-

agers for assistance and the chairman of the ~

managers shall appoint one of the managers
and a bystander to be designated by the
voter to assist him in preparing his ballot.
After the voter's ballot has been prepared
the bystander so appointed shall immediately
leave the vicinity of the guard rail.

23-656. Procuring or offering to procure votes
by threats

At or before every election, general, special,
or primary, any person who shall, by threats
or any other form of intimidation, procure
or offer or promise to endeavor to procure
another to vote for or against any particular
candidate in such election shall be guilty of
a misdemeanor and, upon conviction, shall
be fined not less than $100 nor more than
$500 or be imprisoned at hard labor for not
less than 1 month nor more than 6 months,
or both by such fine and such imprisonment,
in the discretion of the court.
23-657. Threatening or abusing voters, etc.

If any person shall, at any of the elections,
general, special, or primary, in any city,
town, ward, or polling precinct, threaten,
mistreat, or abuse any voter with a view to
control or intimidate him in the free exer-
cise of his right of suffrage, such offender
shall upon conviction thereof suffer fine and
imprisonment, at the discretion of the court.

23-658. Selling or giving away liquor within
1 mile of voting precinct
It shall be unlawful hereafter for any per-
son to sell, barter, give away, or treat any
voter to ‘any malt or intoxicating liquor
within 1 mile of any voting precinct during
any primary or other election day, under a
penalty, upon conviction thereof, of not
more than $100 nor more than 30 days’ im-
prisonment with labor. All offenses against
the provisions of this section shall be heard,
tried, and determined before the court of
general sessions after indictment.

23-659. Allowing ballot to be seen, improper
assistance, ete.

In any election, general, special, or pri-
mary, any voter who shall (a) except as
provided by law, allow his ballot to be seen
by any person, (b) take or remove or at-
tempt to take or remove any ballot from the
polling place before the close of the polls,
(c) place any mark upon his ballot by which

+ it may be identified, (d) take into the elec-

tion booth any mechanical device to enable
him to mark his ballot, or (e) remain longer
than the specified time allowed by law in
the booth or compartment after having been
notified that his time has expired and re-
quested by a manager to leave the compart-
ment or booth and any person who shall (a)
interfere with any voter who is inside of the
polling place or is marking his ballot, (b)
unduly influence or attempt to influence un-
duly any voter in the preparation of his
ballot, (¢) endeavor to induce any voter to
show how he marks or has marked his ballot,
or {d) aid or attempt to aid any voter by
means of any mechanical device whatever
in marking his ballot shall be fined not ex-
ceeding $100 or be imprisoned not exceeding
30 days.

16269

Every person who shall vote at any gen-
eral, special, or primary election who is not
entitled to vote and every person who shall
by force, intimidation, deception, fraud,
bribery, or undue influence obtain, procure,
or control the vote of any voter to be cast
for any candidate or measure other than as
intended or desired by such voter or who
shall violate any of the provisions of this
title in regard to general, special, or primary
elections shall be punished by a fine of not
less than $100 nor more than $1,000 or by
imprisonment in jail for not less than 38
months nor more than 12 months or both, in
the discretion of the court.

South Dakota: Unless otherwise desig-
nated, references are to Code of 1939,
Unlawful influence of voters: Every per-

_son who directly or indirectly, willfully, by

force or viclence, or unlawful arrest, or ab-
duction, duress, damage, harm or loss, or
by fraud, or by threats to use any such
means, or by threats to bring civil or crim-
inal action, or to withdraw trade or to en-
force payment of debts, or to inflict any
injury on the voter or other person, attempts
to intimidate a voter into voting or refrain-
ing from voting for any candidate or meas~
ure, or who does any of these things because
a voter has already voted or refrained from
voting for any candidate or measure, or who
willfully and without lawful authority ob-
structs, hinders, or delays any elector on his
way to the polls to vote, is guilty of a mis-
demeanor (sec. 13.0913).

Obstructing public meeting of electors:
Every person who by threats, intimidation,
or unlawful force or violence, willfully hin-
ders or prevents electors from assembling in
public meeting for considering public ques-

tions, or who so linders or prevents any.

elector from attending any such meeting, is
guilty of a misdemeanor (sec. 13.0915).

Primary: Any person who shall in any way
obstruct the voting of any elector at a pri-
mary  election, or intimidate any elector
from attending a primary or voting thereat
shall be guilty of a misdemeanor (sec.
16.9807).

Coercion by employer: Any person who
shall deny an employee certain time for vot-
ing at a general election without penalty or
reduction in wages, shall be guilty of a mis-
demeanor (sec. 16.9922). This shall only
apply in the case of an employee who does
not have a period of 2 consecutive hours
during the time the polls are open when he
is not required to be at work (Laws, 1955,
ch. 57, p. 1587).

Any employer who shall insert written or
printed matter into the pay envelopes of
employees or shall within 90 days prior to
an election exhibit placards, etc., containing
express or implied threats regarding their
employment, with the intention of in-
fluencing the political opinion or votes of his
employees, shall be guilty of a misdemeanor,
and if a corporation, shall forfeit its charter
(sec. 13.0914).

Tennessee: Unless otherwise desig-
nated, references are to Code Annotated,
1955.

Intimidation: It is a misdemeanor for any
person, directly or indirectly, by force or
threats, to prevent or attempt to prevent an
elector from voting at a primary or general
election. or to inflict or threaten to inflict
injury, damage or harm or other means of
intimidation upon any person. in order to
compel him to vote or refrain from voting
for any person or measure or because he has
already so voted or refrained from voting
(sec. 2-2211).

Coercion by employer: It shall be unlawful
for an employer to coerce or direct any em-
ployee or to threaten to discharge him, in
order to induce him to vote or refrain from
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voting for any candidate at a primary or
general election or for any measure. It shall
be unlawiul to discharge an employee for his
having voted or refrained from voting or for
his having voted for or against any candidate
or measure. Violation of these provisions is
.punishable by a fine of from $1,000 to $5,000,
or imprisonment in the county jail or work-
house for not more than 6 months, or both,
and in addition thereto, if employer is a
corporation, by forfeiture of its charter and
right to do business in the State (sec.
2-2236).

It is a misdemeanor for an employer,
within 90 days of an election or primary, to
display placards, etc., in his establishment,
containing express or implied threats relat-
ing to their employment; intended to in-
fluence the political opinions or actions of
his employees (sec. 2-2237),

Texas: Unless otherwise designated,
references are to Vernon’s Penal Code,
Annotated 1951. :

Intimidation by election officer: Any elec-
tion officer who shall, by violence or threats
of violence, attempt to influence the vote of
an elector for or against any particular
candidate, shall be fined not over $1,000
(art. 220). .

Intimidation of electors: Whoever shall by
force or intimidation, obstruct or influence,
or attempt to obstruct or influence any
voter in his free exercise of the elective
franchise, shall be fined from $100 to $500,
and in addition thereto, may be imprisoned
in jail for not more than 1 month (art.
256, 255)..

Election for constitutional amendments:
Any election officer or any other person
within 100 feet of the voting box on elec~
tion day, who shall intimidate or attempt
to intimidate any qualified voter from vot-
ing on any question submitted to the people
for amending the constitution of the State,
or who shall attempt to influence his vote,
shall be fined from $50 to $500 (art. 272).

Person in service of United States: Any
person in the. civil or military service of the
United States in Texas, who by threats,
bribery, menace, or other corrupt means,
controls or attempts to control the vote of
an elector, or annoys, injures, or punishes
him for the manner in which he has exer-
cised his right of elective franchise, shall
be fined not more than $500, and may be
arrested and tried at any future time when
he may be found in Texas (art. 258).

Coercion by employer: Whoever shall deny

. an employee the privilege of attending the
polls without penralty or deduction of wages,
shall be fined not more than $500 (art. 209).

Utah: Unless otherwise designated,
references are to Code Annotated, 1953,

The following provisions apply to gen-
eral, special, and primary elections (sec.
20-13-20) :

Disturbance: Any person who so inter-
feres with the voters at any election as to
prevent such election from being fairly held,
is guilty of a felony (sec. 20-13-3), punish-
able by a fine of not over $1,000, or by im-
prisonment in the State prison for not more
than 5 years or by both (sec. 20-13-4).

Intimidation: It shall be unlawful for any
person, directly or indirectly, to use force,

violence, or restraint, or to inflict or threaten -

to inflict any injury, damage, harm, or loss,
or other form of intimidation on any person.
to induce him to vote or refrain from voting
for any person or measure at any election, or
on account of such person having voted or
refrained from voting at any election. It
shall be unlawful for any person, by abduc-
tion, fraud, or duress, to impede, prevent,
or, otherwise interfere with the free exercise
of the elective franchise by any voter. Vio-
lation -of these provisions is a misdemeanor
(sec. 20-13-6).
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Coercion by employer: It shall be unlaw-
ful for an employer, whether individual, firm,
or corporation, to enclose in pay envelopes
of employees, written or printed matter, or
within 90 days of any election, to exhibit
placards, etc., containing express or implied
threats concerning their employment, in-
tended to influence the political opinion or
actions of employees. Violation of this pro-
vision is a misdemeanor (sec. 20-13-6).

It shall be unlawful for any corporation
or its agent to influence or attempt to in-
fluence any employee, by force, viclence or
restraint or by inflicting or threatening to
inflict injury or damage, or by discharging
from employment or promoting in employ-
ment, or by any other form of intimidation,
to vote or not to vote at any election or for
any person or measure, Violation of this
chapter is a misdemeanor, in addition to
punishment for which, a corporation shall
forfeit its charter.and right to do business in
the State (sec. 20-13-7).

Any person who shall refuse to allow an
employee ‘certain time off for voting with-
out penalty or reduction in wages, shall be
guilty of a misdemeanor. This shall not
apply to employees who are paid by the hour
(sec. 20-13-18).

Vermont: Unless otherwise desig-
nated, references are to Statutes, Revi-
sion of 1947.

Interference with voter: A person who in-
terferes with a voter when inside the guard-
rail, shall be fined $50. The election officers
shall see that the offender is duly prosecuted
(sec. 379).

Undue influence: A person who attempts
by bribery, threats, or any undue influence
to dictate, or control, or alter the vote of a
freeman about to be given at a general elec-

tion shall be fined not more than $200 (sec. -

388).

Hindering voting: A person who willfully
hinders the voting of others during an elec-
tion, shall be fined $50 (art. 390).

Primary: The above provisions under “un-
due influence” and “hindering voting” shall
also apply to primary elections (sec. 391),

Virginia: Unless otherwise designated,
references are to Code of 1950.

Intimidation of voters: If it shall appear
at an election that the voters are being in-
timidated or coerced from any source in the
exercise of their suffrage by bystanders about
the polling place, or that voters are being
hindered or tampered with in any way so as
to prevent their casting a secret ballot, the
judges of election may order the person
engaged in so intimidating, coercing, or hin-
dering the voters, to cease such action, and
if he does not forthwith desist, the judges
or a majority of them may order the arrest
of such person by anyone authorized to
make arrests, and may confine him in the
county or city jail for not over 24 hours, and
such person, upon conviction thereof, shall
be punished as for a misdemeanor (sec.
24-190).

Voting offenses: If any person, by threat
or bribery, attempts to influence any elector
in giving his vote, or attempts to deter him
from giving his vote, he shall be confined in
jail for not more than 1 year and fined not
over $1,000 (sec. 24-450).

Registration: Any registration officer who
willfully or maliciously rejects from register~

ing any person, contrary to law, shall be.

deemed guilty of a misdemeanor (sec. 24—

- 453).

Misdemeanor: A misdemeanor, under the
election laws, unless otherwise specified, is
punishable by & fine of not over $1,000, or by
confinement in jail for not over 12 months,
or both (sec. 24-455).
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Washington: Unless otherwise desig=
nated, references are to Revised Code,
1951, title 29.

Hindering electors: Any person who uses
menace, force, threat, or corrupt means, at or
prior to any election, toward any elector to
hinder or deter him from voting at such
election, or authorizes another to do so, shall
be guilty of a felony. Any election officer
who, by menace, persuasion, or reward, at-
tempts to induce an elector to vote for any
person, shall be guilty of a gross misde-
meanor (sec. 29.85.060).

Influencing voter: Any person who directly
or indirectly, by menace or other corrupt
means, attempts to influence a person in
giving or refusing to give his vote in any
election, or deters, disturbs, hinders, per-
suades, threatens, or intimidates any person
from giving his vote therein, shall be guilty
of a misdemeanor, punishable by a fine of
not over $250 or by imprisonment for 6
months or both (sec. 29.85.070). -

Recall: Every person shall be guilty of a
gross misdemeanor, who by any corrupt
means or by threats or intimidation, inter-
feres with or attempts to interfere with the
right of any legal voter to sign or not to sign
any récall petition, or to vote for or against
any recall (1853 Supp., sec. 29.82.220 (5)).

‘West Virginia: Unless otherwise desig-
nated, references are to Code of 1955,
Annotated (Michie).

Interference with voter: Any person who
shall, by any manner of force, fraud, menace,
or intimidation, prevent or attempt to pre-
vent any voter from attending any election
or from freely exercising his right of suffrage
thereat, shall be guilty of a misdemeanor,
punishable by a fine of not over $1,000 or by
confinement in the county jail for not over
1 year, or both, in the discretion of the
court (sec. 164).

‘Threat of violence: Any person who shall
directly or indirectly, use or threaten to use
force, violence, or restraint, or shall inflict
or threaten to infiict injury, harm, or loss, or
other form of intimidation on any person
in order to induce him to vote or refrain
from voting or on account of his having
voted or refrained from voting at any elec-
tion, or who shall by abduction, fraud, or
duress, prevent or impede any voter from
exercising freely his right of sufirage or shall
thereby compel him to either vote or re-
frain from voting for or against any particu-
lar candidate or measure, shall be guilty of
a misdemeanor, punishable by a fine of not
over $10,000, or by confinement in jail for
not over.1 year (sec. 191 (c)).

Coercion by employer: Any employer,
whether individual or corporation, who
prints on pay envelopes of employees or on
placards, etc., in his establishment, express
or implied threats relating to their employ-
ment, intended to influence the political
opinion or votes of his employees, shall be
guilty of corrupt practices, punishable by a
fine of from.$1,000 to $20,000, or by impris-~
onment in jail for not more than 1 year, or
both. (sec. 169 (1)).

Any employer who shall give any notice or
information to his employees containing any
threat, either express or impilied, intended to
influence the political view or actions of his
employees, shall be guilty of a misdemeanor,
punishable by a fine of not over $10,000, or
by confinement in jail for not over 1 year
(sec. 191 (d)).

Wisconsin: Unless otherwise desig-
nated, references are to Statutes, 1951.

Threats: Every person who shall directly
or indirectly, use or threaten to use force,
violence, or restraint in order to compel any
person to vote or refrain from voting at any
election, or who shall by abduction, fraud,
or duress, impede or prevent the free exer-
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cise of the franchise at any -election, or shall
thereby induce an elector to give or refrain
from giving his vote at any election for or
against any particular candidate or measure,
shall be punished by imprisonment in the
county jail for from 1 month to 1 year (sec.
346.17, renumbered sec, 12.52 by Laws, 1955,
ch. 696, sec. 160).

Coercion by employer: No employer shall
distribute among his employees any printed
or written matter containing express or im-
plied threats relating to their employment,
calculated to influence the political opinion
or actions of his employees (sec. 12.19).
Penalties for violation of this provision refer
to violations by candidates or their commit-
tees, (sec, 12.28).

Wyoming: Unless otherwise desig-
nated, references are to Wyoming Com-
piled Statutes Annotated, 1945.

Interfering with election: Any person who
shall during an election, willfully hinder the
voting of others, shall be fined from $25
to $100 (sec. 31-2309).

Misconduct: No person shall attempt to
influence the vote of election by means of
violence or threats of violence or threats of
withdrawing trade, or enforcing payment of
a debt, or discharging from employment, or
bringing & civil or criminal action or any
other threat of injury to be inflicted on him
(sec. 31-2312 (8)).

No person shall prevent or attempt to
prevent any qualified elector from voting
(sec. 31-2312 (10)).

Violation of these provisions is punish-
able by imprisonment in the county jail for
not over 6 months, or by fine of not over
$500, or both (sec. 31-2312 (22)).

Mr. President, I have read the elec-
tion laws.

The PRESIDING OFFICER (Mr.
CrLaARK in the chair). Theé Senate will
be in'order. The Chair cannot hear the
Senator from South Carolina.

Mr. THURMOND. I have read the
election laws of every State in the Union,
from Alabamaz to Wyoming, showing
that the States now have, on their stat-
ute books and in their constitutions,
provisions to protect the right to vote.
The accuracy of the statutes which I
have just recited is confirmed by the
Legislative Reference Service of the Li-
brary of Congress.

No one can say that any State, from
Alabama through Wyoming, does not
have statutes to. protect the right to
vote.

The bill before the Senate is called a
right-to~vote bill. Why is it called
that? Every State has statutes to pro-
tect the right to vote. The sovereign
States are protecting their citizens in
the right to vote. Yet there is a big cry
and a big hue about a voting law. As
2. matter of fact, the only thing that
instigated this bill was the desire of
both parties, the Democratic and the
Republican, to play to minority votes.
That is the purpose of the bill: It is
purely political. Why do we need a
Federal law when every State has a
statute to protect the right to vote?
And who is in a better position to pro-
tect the right to vote than the officials
of the States?

.Suppose the voting laws of. all the

States were abrogated and violated.

Does the Federal Government have a
police system which would enable it to
send officials into every State to police
the election laws of every State? If so,
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it would change our entire conception of
the Government of this Nation.

The Constitution of the United States
was written in 1789, in Philadelphia.
It was ratified by nine Colonies which
made them States and created the
Union; 2 years later the Bill of Rights
was adopted; and in the 10th amend-
ment, which is a part of the Bill of
Rights, it is provided that all powers not
specifically delegated to the Federal
Government are resérved to the States.
There is nothing in the Constitution that
delegates those powers to the Federal
Government. Therefore, those rights are
reserved to the States, and it is unlawful
and unconstitutional for Congress to at-
tempt to pass a law that will set up an
administration which will attempt to
bring about a policing of all the elections
in all the 48 States of this Nation.

Some persons say, “Well, the States
won't enforce the voting laws, We
have got to have a Federal law. Some
States deny the vote to citizens.” I ques-
tion that. Has there been a single in-
stance brought before the Judiciary
Committee of the Senate of the United
States and proof presented that anyone
has been denied the vote? From my un-
derstanding, and from the minority re-
port which was submitted by some mem-
bers of the Judiciary Committee, that has
not been the case. So why does the
Federal Government want to enter a field
into which it has no constitutional au-
thority to enter? As a matter of fact,
the Federal Government already has a
statute, I say to those who say the States
are not protecting the right to vote. I
am wondering if the Members of the
Senate and of the House of Representa~
tives have overlooked the Federal statute.
I shall read that statute, so that Sena-
tors can know that we now have a Fed-
eral statute to protect the right to vote.

I shall read several provisions. The
last one is the most applicable, and one
on which I shall comment g little more,
but I want to start with chapter 29 of
title 18 of the Criminal Code and Crimi-
nal Procedure.

That is the United States Code, Crim-
inal Code, and Criminal Procedure.
Chapter 29 is entitled “Elections and Po-
litical Activities.”

Section 591 reads:

Definitions:

When used in sections 597, 599, 602, 609,
and 610 of this title— -

The term. “election’ includes & general or
special election, but does not include a pri-
mary election or convention of a political
party.

But under a decision of the Supreme
Court, in a case which went up from my
own State of South Carolina, it was held
that the primary election was a part of
the election machinery; and the decision
was rendered on that subject.

The term “candidate” means an individual
whose name is presented for election as Sena-
tor or Representative in, or Delegate or Resi-
dent Commissioner to, the Congress of the
United States, whether or not such individ-
ual is elected;

The term “political committee” includes
any committee, association, or organization
which accepts contributions or makes ex-

penditures for the plrpose of influencing or

attempting to influence the election of can-

didates or presidential and vice presidential
electors (1) in two or more States, or (2)

whether or not in more than one State if '

such committee, association, or organiza-
tion (other than a duly organized State or
local committee of a-political party) is a
branch or subsidiary of a national committee,
association, or organization; )

The term “contribution” includes a gift,
subscription, loan, advance, or deposit of
money, or anything of value, and includes a
contract, promise, or agreement to make a
contribution, whether or not legally enforce-
able;

The term “expenditure” includes a pay-
ment, distribution, loan, advance, deposit,
or gift of money, or anything of value, and
includes a contract, promise, or agreement
to make an expenditure, whether or not
legally enforceable;

The term “person” or the term ‘“whoever”
includes an individual, partnership, com-
mittee, association, corporation, and any
other organization or group of persons;

The term “State” includes ‘Territory and
possession of the United States.
1948, ch. 645, sec. 1, 62 Stat. 719; May 24,
1949, ch. 139, sec. 9, 63 Stat. 90.)

SEc. 592. Troops at polls.

Whoever, being an officer of the Army or
Navy, or other person in the civil, military,
or naval service of the United States, orders,
brings, keeps, or has under his authority or
control any troops or armed men at any place
where a general or special election is held,
unless such force be necessary to repel armed
enemies of the United States, shall be fined
not more than $5,000 or imprisomned not
more than 5 years, or both; and be disquali-~
fied from holding any office of honor, profit,
or trust under the United States.

This section shall not prevent any officer or
member of the Armed Forces of the United
States from exercising the right of suffrage in
any election district to which he may belong,
if otherwise qualified according to the laws
of the State in which he offers to vote. (June
25, 1948, ch. 645, sec. 1, 62 Stat. 719.)

SEc. 598. Interference by Armed Forces.

Whoever, being an officer or memkbter of
the Armed Forces of the United States; pre-
scribes or fixes or attempts to prescribe or
fix, whether by proclamation, order, or other-
wise, the qualifications of voters at any elec-
tion in any State; or

Whoever, being such officer or member,
prevents or attempts to prevent by force,
threat, intimidation, advice, or otherwise
any qualified voter of any State from fully
exercising the right of suffrage at any gen-
eral or special election; or

Whoever, being such officer or member,
orders or compels or attempts to compel any
election officer in any State to receive a vote
from a person not legally qualified to vote; or

Whoever, being such officer or member, im-
poses or attempts to impose any regulations
for conducting any general or special elec-
tion in a State, different from thoss pre-
scribed by law; or )

Whoever, being such officer or member,
interferes in any manner with an election
officer’s discharge of his duties—

Shall be fined not more than $5,000 or im-
prisoned not more than 5 years, or both;
and disqualified from holding any office of
honor, profit, or trust under the United
States.

This section shall not prevent any officer
or member of the Armed Forces from exercis-
ing the right of suffrage in any district to
which he may belong, if otherwise qualified
according to the laws of the State of such
district. (June 25, 1948, ch. 645, sec. 1, 62
Stat. 718.)

I shall now comment on section 594,
which .is entitled “Intimidation of Vot-
ers.” I cannot help but believe that

(June 25,
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Members of Congress in some way must
have overlooked this statute, if they be-
lieve a Federal statute is essential on
this subject, which I do not. This is the
way the section reads:

Sec. 594, Intimidation of voters.

Whoever intimidates, threatens, coerces, or
attempts to intimidate, threaten, or coerce,
any other person for the purpose of inter-
fering with the right of such other person
to vote or to vote as he may choose, or of
causing such other person to vote for, or not
to vote for, any candidate for the office of
President, Vice President, Presidential elec-
tor, Member of the Senate, or Member of
the House of Representatives, Delegates or
Commissioners from the Territories and pos-
sessions, at any election held solely or in
part for the purpose of electing such can-
didate, shall be fined not more than $1,000

" . or imprisoned not more than 1 year, or both.

(June 25, 1948, ch. 645, sec. 1, 62 Stat. 720.)

Mr. President, I do not think this stat-
ute is constitutional, in section 594, be-
cause I think the question is a matter
reserved to the States. Since evidently
there were people who thought the Fed-
eral Government did need to enter this
field and who must have felt that it
would not be unconstitutional for the
Federal Government to enter it, this
section was adopted. ' This section pro-
vides, as I have just read, for the punish-
ment of anyone who attempts to intimi-
date, threaten, or coerce any other per-
son for the purpose of interfering with
his right to vote or to vote as he may
choose. :

What is the purpose of the bill now
under consideration, X, R. 6127? It is
called the right-to-vote bill. The Fed-
eral statute here, in section 594 of title
18, Criminal Code and Criminal Proce-
dure, is just as plain on the subject as it
can be. There is the Federal statute on
the question of voting. I do not like it,
because I do not think the Federal Gov-
ernment has jurisdiction in this field,
but we have the statute, in section 594.

If there has been any violation of vot-
ing rights in this country, if there has
been a single case of any person who
claims that he has been intimidated or
threatened or coerced to vote, the Fed-
eral Government has the power, under
that statute, to punish anyone if he is
convicted for such offense. -

Either this statute has not been en-
forced, if there have been violations, or
else there have been no violations. So
when the Federal Government asks that
another voting law be passed, such as
House bill 6127, it is admitting 1 of 2
things: Either there have been no viola-
tions of the rights of people to vote, or
the Justice Department is not enforcing
the law on this subject.

I do not see what good it would do to
enact another statute. What good would
another statute do, if we have a statute

already on the books? I have heard of .

no cases brought under this statute.

'There must not have been any violations.

If there have been violations, the FPed-

eral Government has failed to prosecute

violators, which it could do under this

law. .

Sec. 595. Interference by administrative em-
ployees of Federal, State, or Ter-
ritorial governments.

Whoever, being a person employed in any
administrative position by the TUnited
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States, or by any department or agency
thereof, or by the District of Columbia, or
any agency or instrumentality thereof, or
by any State, Territory, or possession of the
United States, or any political subdivision,
municipality, or agencCy thereof, or agency
of such political subdivision or municipal~
ity (including any corporation owned or
controlled by any State, Territory, or posses-
sion of the United States or by any such
political  subdivision, municipality, or
agency), in connection with any activity
which is financed in whole or in part by
loans or grants made by the United States,
or any department or agency thereof, uses
his official authority for the purpose of in-
terfering with, or affecting, the nomination
or the election of any candidate for the
office of President, Vice President, Presi-
dential elector, Member of the Senate, Mem-
ber of the House of Representatives, or Dele-
gate or Resident Commissioner from any
Territory or possession, shall be fined not
more than $1,000 or imprisoned not more
than 1 year, or both.

This section shall not prohibit or make
unlawful any act by any officer or employee
of any educational or research institution,
establishment, agency, or system which is
supported in whole or in part by any State
or political subdivision thereof, or by the
District of Columbia or by any Territory
or possession of the United States; or by any
recognized religious, philanthropic, or cul-
tural organization. (June 25, 1948, ch. 645,
sec. 1, 62 Stat. 720.)

SEec. §96. Polling Armed Forces.

Whoever, within or without the Armed
Forces of the United States, polls any mem-
ber of such forces, either within or without
the United States, either before or after
he executes any ballot under any Federal
or State law, with reference to his choice
of or his vote for any candidate, or states,
publishes, or releases any result of any
purported poll taken from or among the
members of the Armed Forces of the United
States or including within it the statement
of choice for such candidate or of such
votes cast by any member of the Armed
Forces of the United States, shall be fined
not more than $1,000 or imprisoned for not
more than 1 year, or both.

The word ‘“poll” means any request for in-
formation, verbal or written, which by its
language or form of expression requires or
implies the necessity of an answer, where
the request is made with the intent of com-
piling the result of the answers obtained,
either for the personal use of the person
making the request, or for the purpose of
reporting the same to any other person, per-
sons, political party, unincorporated associa-
tion or corporation, or for the purpose of
publishing the same orally, by radio, or in
written or printed form. (June 25, 1948,
ch. 645, sec. 1, 62 Stat. 720.)

Sec. 597. Expenditures to influence voting.

Whoever makes or offers to make an ex-
penditure to any person, either to vote or
withhold his vote, or to vote for or against
any candidate; and

Whoever solicits, accepts, or receives any
such expenditure in consideration of his
vote or the withholding of his vote—

Shall be fined not more than $1,000 or
imprisoned not more than 1 year, or
both; and if the violation was willful, shall
be fined not more than $10,000 or impris-
oned not more than 2 years, or both.
(June 25, 1948, ch. 645, sec. 1, 62 Stat. 721.)

SEc. 598. Coercion by means of relief appro-
priations.

Whoever uses any part of any appropria-
tion made by Congress for work relief, re-
lief, or for increasing employment by pro-
viding loans and grants for public-works
projects, or exercises or administers any
authority conferred by any appropriation

act for the purpose of interfering with, re~
straining, or coercing any individual in
the exercise of his right to vote at any
election, shall be fined not more than
$1,000 or imprisoned not more than 1 year,
or both. (June 25, 1948, ch. 645, sec. 1,
62 Stat. 721.)

Sec. 599. Promise of appointment by candi-
date.

Whoever, being a candidate, directly or in-
directly promises or pledges the appointment,
or the use of his influence or support for
the appointment of any person to any public
or private position or employment, for the
purpose of procuring support in his candi-
dacy shall be fined not more than $1,000 or
imprisoned not more than 1 year, or both;
and if the violation was willful, shall be
fined not more than $10,000 or imprisoned
not more than 2 years, or both. (June 25,
1948, ch. 645, sec. 1, 62 Stat. 721.)

SEec. 600. Promise of employment or other
benefit for political activity.

Whoever, directly or indirectly, promises
any employment, position, work, compensa-
tion, or other benefit, provided for or made
possible in whole or in pdrt by any act of
Congress, to any person as consideration,
favor, or reward for any political activity or
for the support of or opposition to any candi-
date or any political party in any election,
shall be fined not more than $1,000 or im-
prisoned not more than 1 year, or both.
(June 25, 1948, ch. 645, sec. 1, 62 Stat. 721.)

Sec. 601. Deprivation of employment or
other benefit for political activ-
ity.

Whoever, except as required by law, di-
rectly or indirectly, deprives, attempts to de-
prive, or threatens to deprive any person
of any employment, position, work, compen-
sation, or other benefit provided for or made
possible by any act of Congress appropriat-
ing funds for work relief or relief purposes,
on account of race, creed, color, or any po-
litical activity, support of, or opposition to
any candidate or any political party in any
election, shall be fined not more than $1,000
or imprisoned not more than 1 year, or both.
(June 25, 1948, ch. 645, sec. 1, 62, Stat. 721.)

Sec. 602, Solicitation of political contribu-
tions.

Whoever, being a Senator or Representative
in, or Delegate or Resident Commissioner to,
or a candidate for Congress, or individual
elected as, Senator, Representative, Delegate,
or Resident Commissioner, or an officer or
employee of the United States or any depart-
ment or agency thereof, or a person receiv-
ing any salary or compensation for services
from money derived from the Treasury of
the United States, directly or indirectly so-
licits, receives, or is in any manner con-
cerned in soliciting or receiving, any assess-
ment, subscription, or contribution for any
political purpose whatever, from any other
such officer, employee, or person, shall be
fined not more than $5,000 or imprisoned not
more than 3 years or both. (June 25, 1948,
ch. 645, sec. 1, 62 Stat. 722.)

Sec. 603. Place of solicitation.
Whoever, in any room or building occupied

‘in the discharge of official duties by any

person mentioned in section 602 of this
title, or in any navy yard, fort, or arsenal,
solicits or receives any contribution of money
or other thing of value for any political
purpose, shall be fined not more than $5,000
or. imprisoned not more than 3 years, or
both. (June 25, 1948, ch. 645, sec. 1, 62 Stat.
722; October 31, 1951, ch. 6565, sec. 20 (b), 65
Stat. 718.)
Sec. 604. Solicitation from persons on relief.
Whoever solicits or receives or is in any
manner concerned in soliciting or receiving
any assessment, subscription, or contribution
for any political purpose from any person
known by him to be entitled to, or receiving
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compensation, employment; or other benefit
provided for or made possible by any act of
Congress appropriating funds for work re-
lief or relief purposes, shall be fined not
more than -$1,000 or imprisoned not more
than 1 year, or both. (June 25, 1948, ch.
645, sec. 1, 62 Stat. 722.)

Sec. 605, Disclosure of names of persons on
relief. .

Whoever, for political purposes, furnishes
or dis¢loses any list or names of persons re-
ceiving compensation, employment or bene-
fits provided for or made possible by any
act of Congress appropriating, or authoriz-
ing the appropriation of funds for work relief
or relief purposes, to a political candidate,
committee, campaign manager, or to any

person for delivery to a political candidate,

committee, or campaign manager; and
Whoever receives any such list or names
for political purposes—
Shall be fined not more than $1,000 or
imprisoned not more than 1 year, or both.
(June 25, 1948, ch. 645, sec. 1, 62 Stat. 722.)

Sec. 606. Intimidation to secure political
contributions.

Whoever, being one of the officers or em-
ployees of the United States mentioned in
section 602 of this title, discharges, or pro-
motes, or degrades, or in any manner changes
the official rank or compensation of any
other officer or employee, or promises or
threatens so to do, for giving or withholding
or neglecting to make any contribution of
money or other valuable thing for any politi-~
cal purpose, shall be fined not more than
$5,000 or imprisoned not more than 3 years;
or both. (June 25, 1948, ch. 645, sec. 1, 62
Stat. 722.)

SEc. 607. Making political contributions.

Whoever, being an officer, clerk, or other
person in the service of the United States or
any department or agency thereof, directly or
indirectly gives or hands over to any other
officer, clerk, or person in the service of the
United States, or to any Senator or Member
of or Delegate to Congress, or Resident Com-
missioner, any money or other valuable thing
on account of or to be applied to the pro-
motion of any political object, shall be fined
not more than §5,000 or imprisoned not more
than 3 years, or both. (June 25, 1948, ch.
645, sec.-1, 62 Stat. 722.)

Skc. 608. Limitations on political contribu-
tions and purchases.

(a) Whoever, directly or indirectly, makes
contributions in an aggregate amount in ex-
cess of $5,000 during any calendar year, or
in connection with any campaign for nomi-
nation or election, to or on behalf of any
candidate for an elective Federal office, in-
cluding the offices of President of the United
States and presidential and vice presidential
electors, or to or on behalf of any commit-
tee or other organization engaged in fur-
thering, advancing, or advocating the nomi-
nation or election of any candidate for any
such office or the success of any national po-
litical party, shall be fined not more than
$5,000 or imprisoned not more than 5 years,
or both.

This subsection shall not apply to contri-
butions made to or by a State or local com-~
mittee or other State or local organization or
to similar committees or organizations in the
District of Columbia or in any Territory or
possession of the United States.

(b) Whoever purchases or buys any goods,
commodities, advertising, or articles of any
kind or description, the proceeds of whch, or
any portion thereof, directly or indirectly
inures to the benefit of or for any candidate
for an elective Federal office including the
offices of President of the United States, and
presidential and vice-presidential electors or
any political committee or other political
organization, éngaged in furthering, “ad-
vancing, or advocating the nomination or
election of any candidate for any such office
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or the Success of any national political party,
shall be fined not more than $5,000 or impris-
oned not more than 5 years, or both.

This subsection shall not interfere with
the usual and known business, trade, or
profession of any candidate.

(¢’ In all cases of viclations of this sec-
tion by a partnership, committee, associa«
tion, corporation, or other organization or
group of persons, the officers, directors, or
managing heads thereof who knowingly and
willfully participate in such violation, shall
be punished as herein provided.

(d) The term ‘“contribution,” as used in
this section, shall have the same meaning
prescribed by section 591 of this title. (June
95, 1948, ch. 645, sec. 1, 62 Stat. 723.)

The PRESIDING OFFICER (Mr.
CLARK in the chair). The Senate will
be in order. The Chair cannot hear the

Senator from South Carolina. The Sen-
ator may proceed.
Mr. THURMOND. I continue by read-
ing section 609:
SEc. 609. Maximum contributions and ex-
penditures.

No political committee shall receive contri-
butions aggregating more than $3 million, or
make expenditures aggregating more than
$3 million, during any calendar year.

For the purposes of this section, and con-
tributions received and any expenditures
made on behalf of any political committee
with the knowledge and consent of the chair-
man or treasurer of such committee shall
be deemed to be received or made by such
committee,

Any violation of this section by any politi-
cal committee shall be deemed also to be a
violation by the chairman and the treasurer
of such committee and by any other person
responsible for such violation and shall be
punishable by a fine of not more than $1,000
or imprisonment of not more than 1 year,
or both; and, if the violation was willful, by
a fine of not more than $10,000, or imprison-
ment of not more than 2 years, or both.
(June 25, 1948, ch. 645, sec. 1, 62 Stat. 728.)

Sec. 610. Contributions or expenditures by
national banks, corporations or
labor organizations.

It is unlawful for any national bank, or
any corporation organized by authority of
any law of Congress, to make a contribution
or expenditure in connection with any elec-
tion to any political office, or in connection
with any primary election or political con-
vention or caucus held to select candidates
for any political office, or for any corporation
whatever, or any labor organization to make
a contribution or expenditure in connection
with any election at which presidential and
vice presidential electors or a Senator or
Representative in, or a Delegate or Resident
Commissioner to Congress are to be voted
for, or in connection with any primary elec-
tion or political convention or caucus held
to select candidates for any of the foregoing
offices, or for any candidate, political com-
mittee, or other person to accept or receive
any contribution prohibited by this section.

Every corporation .or labor organization
which makes any contribution or ezpendi-
ture in violation of this section shall be
fined not more than $5,000; and every officer
or director of any corporation, or officer of
any labor organization, who consents to any
contribution or expenditure by the corpora-
tion or labor organization, as the case may
be, and any person who accepts or receives
any contribution, in violation of this section,
shall be fined not more than $1,000 or im-
prisoned not more than 1 year, or both;
and if the violation was willful, shall be fined
not more than $10,000 or imprisoned not
more than 2 years, or both.

For the purposes of this section “labor
organization” means any organization of any
kind, or any agency or employee representa-

‘bion committee or plan, in wi:ich -employees
participate and which exist for the purpose,

in whole or in part, of dealing with employers”

concerning grievances, labor disputes, wages,
rates of pay, hours of employment, or condi-
tions of work. (June 25, 1948, ch. 645, sec.
1, 62 Stat. 723; May 24, 1949, ch. 139, sec. 10,
63 Stat. 90; Oct. 31, 1951, ch. 655, sec. 20 (¢),
65 Stat. 718.)
Sec. 611. Contributions by firms or indi-
viduals contracting with the
United States.

Whoever, entering into any contract with
the United States or any department or
agency thereof, either for the rendition of
personal services or furnishing any mate-
rial, supplies, or equipment to the United
States or any department or agency thereof,
or selling any land or building to the
United States or any department or agency
thereof, if payment for the performance of
such contract or payment for such material,
supplies, equipment, land, or building is
to be made in whole or in part from funds
appropriated by the Congress, during the
period of negotiation for, or performance
under such contract or furnishing of mate-
rial, supplies, equipment, land, or buildings,
directly or indirectly makes any contribu-
tion of money or any other thing of value,
or promises expressly or impliedly to make
any such contribution, to any political party
committee, or candidate for public office or
to any person for any political purpose or
use; or

Whoever knowingly solicits any such con-’

tribution from any such person or firm, for
any such purpose during any such period—

Shall be fined not more than $5,000 or
imprisoned not more than 5 years, or both.
(June 25, 1948, ch. 645, sec. 1, 62 Stat. 724.)

SEc. 612. Publication or distribution of po-
litical statements. :

Whoever willfully publishes or distributes
or causes to be published or distributed, or
for the purpose of publishing or distribut-
ing the same, knowingly. deposits for mail-
ing or delivery or causes to be deposited for
mailing or delivery, or, except in cases
of employees of the Post Office Department
in the official discharge of their duties, know-
ingly transports or causes to be transported
in interstate commerce any card, pamphlet,
circular, poster, dodger, advertisement, writ-
ing, or other statement relating to or con-
cerning any person who has publicly declared
his intention to seek the office of President,

or Vice President of the United States, or .

Senator or Representative in, or Delegate or
Resident Commissioner to Congress, in &
primary, general, or special election, or con-
vention of a political party, or has caused or
permitted his intention to do so to be pub-
licly declared, which does not contain the
names of the persons, associations, commit-
tees, or corporations responsible for the pub-
lication or distribution of the same, and the
names of the officers of each such associa-
tion, committee, or corporation, shall be
fined not more than $1,000 or imprisoned not
more than 1 year, or both. (June 25, 1948,
ch. 645, sec. 1, 62 Stat. 724; Aug. 25, 1950,
ch. 784, sec. 2, 64 Stat. 475.)

My, President, I have read those Fed-
eral statutes to show that we have in
title 18, chapter 29, provision for elec-
tions and political activities, and the
specific section to which I referred and
attempted to emphasize, section 594,
provides especially for the punishment
of anyone who intimidates, threatens,
or coerces any other person for interfer-
ing with his right to vote or to vote as
he may choose. That is in the Federal
statutes..

Again I ask, Why does the Congress
need to pass another law when we have
a law, a law with teeth in it, a law that
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provides a punishment of as much as
$1,000 or imprisonment for as long as
one year, or both? In other words, un-
der this statute, the Federal Government.
through the Justice Department, can
prosecute any person who intimidates,
threatens, or coerces another person for
the purpose of interfering with his right
to vote and to vote as he chooses. If
we have that kind of law on the books
now, why do we need another law? As
I stated a few moments ago, I do not
think the Federal Government has ju-
risdiction in this field. But they have
entered this field, and laws on the sub-
ject have been enacted. Section 594
gives the Federal Government all the
authority it needs to protect the right
to vote in any State of this Nation. Sec-
tion 594 makes provision for specific
punishment if anyone violates the sec-
tion and attempts to deny the right to
vote, or threatens, intimidates, or coerces
one in his right to vote and to vote as
he chooses.

So with every State in the Nation hav~
ing laws on the subject to protect the

. right to vote, and with the Federal Gov-
ernment having laws on this subject to
protect the right to vote, why do we need
to pass another bill, another bill which
is unconstitutional, another bill which
violates the Constitution of the United
States? I will come to that later on in
my address. We cannot compromise the
Constitution of the United States.

I am going to take up after a while a
decision which shows that criminal con-
tempt is a crime, and if criminral con-
tempt is a crime, then it falls within the
category of the provision of the Consti-
tution of the United States which says
that a man charged with a crime is en-

-titled to a jury trial. It does not specify
by degree. If he is entitied to a jury
trial, he is entitled to it. The Senate
passed a bill with an amendment
providing for jury trial. The bill went
back to the House, the House amended
it, and added a provision that the judge
in his discretion could try the case if the
punishment was not over 45 days or a
fine of $300. That is not what the Con-
stitution says. The Constitution does
not provide that a man is entitled to a
jury trial under-certain conditions, if the
House had fixed the fine at $1 instead of
$300 and denied a man the right of a
trial by jury, in my opinion it still would
have been unconstitutional. I shall
develop that more as my address goes on.

Mr. President; I shall now take up
specific points of the proposed compro-
mise on the jury trial provisions of H. R.
6127, so as to point out the lack of con-
stitutionality of the provisions in con-
nection with contempt of court pro-
ceedings.

A so-called compromise has been
reached among advocates of civil-rights
legislation—II. R. 6127—whereby a jury
trial would be given in certain criminal
contempts of Federal courts.

The purpose of this speech is to point
out the objectionable features of the
proposed compromise and to show con-
clusively that it is unconstitutional.
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The proposed jury-trial amendment
being part V of H, R. 6127 reads as
follows:

PART V—TO PROVIDE TRIAL BY JURY FOR PRO-
CEEDINGS TO PUNISH CRIMINAL CONTEMPTS
OF COURT ARISING OUT OF CIVIL-RIGHTS CASES
AND TO AMEND THE JUDICIAL CODE RELATING
TO FEDERAL JURY QUALIFICATIONS
SEc. 151. In all cases of criminal contempt

arising under the provisions of this act, the

accused, upon conviction shall be punished
by fine or imprisonment or both: Provided,

however, That in case the accused is a

natural person the fine to be paid shall not

exceed the sum of $1,000, nor shall imprison-
ment exceed the term of 6 months: Provided
further, That in any such proceeding for
criminal contempt, at the discretion of the
judge, the accused may be tried with or with-
out a jury: Provided further, however, That
in the event such proceeding for criminal
contempt be tried before a judge without a
jury and the sentence of the court upon
conviction is a fine in excess of the $300 or
imprisonment in excess of 45 days, the ac-
cused in said proceeding, upon demand
therefor, shall be entitled to a trial de novo
before a jury, which shall conform as near

as may be to the practice in other criminal.

cases.

This section shall not apply to contempts
committed in the presence of the court or
so near thereto as to interfere directly with
the administration of justice nor to the mis-
behavior, misconduct, or disobedience of any
officer of the court in respect to the writs,
orders, or process of the court.

Nor shall anything herein or in any other
provision of law be construed to deprive
courts of their power, by civil contempt pro-
ceedings, without a jury, to secure compli-
ance with or to prevent obstruction of, as

- distinguished from punishment for viola-

tions of, any lawful writ, process, order, rule,
decree, or command of the court in accord-
ance with the prevailing usages of law and
equity, including the power of detention.

Sec. 152. Section 1861, title 28, of the
United States Code is hereby amended to
read as follows:

“1861. Qualifications of Federal jurors.

“Any citizen of the United States who has
attained the age of 21 years and who has
resided for a period of 1 year within the ju-
dicial district, is competent to serve as a
grand or petit juror unless:

“(1) He has been convicted in a State or
Federal court of record of a crime punishable
by imprisonment for more than 1 year and
his civil rights have not been restored by
pardon or amnesty.

“(2) He is unable to read, write, speak,
and understand the English language.

" “3. He is incapable, by reason of mental
or physical infirmities to render efficient jury
service.”

Mr. President, those are the provisions
of the so-called compromise.

I wish to have all other Members of
the Senate and all other citizens of these
United States know just what the com-
promise provides.

First, Mr. President, this amendment
is clearly unconstitutional because of
vagueness.

It is an established principle of con-
stitutional law that crimes must be clear-
ly defined. If this amendment were
enacted, persons charged with contempt
would be deprived of their liberty and
property without due process of law, in
violation of the 14th amendment to the
Federal Constitution. Due process of
law requires that one shall not be held
criminally responsible under a statute
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by which. offenses are so indefinitely de~
fined or described as not to enable ore
to determine whether or not he is com-
mitting them.

This point is clearly brought.out in
Willoughby on the Constitution of the
United States, in the second edition,
third volume, at page 1727. Here is
what this great authority on the Con-
stitution has to say on this point:
1142. Crimes must be clearly defined.

Due process of law requires that one shall
not be held criminally responsible under
statutes by which ofienses are so indefinitely
defined or described as not to enable one to
determine whether or not he is committing
them. “A statute which either forbids or
requires the doing of an act in terms so
vague that men of common intelligence
must necessarily guess at its meaning and
differ as to its application violates the first
essential of due process of law.” Connally
v. General Construction Co. (269 U. S. 385).

The first sentence of the proposed
amendment—section
criminal contempt and provides for
punishment upon conviction. The first
proviso of the first sentence refers to
natural persons; and for such natu-
ral persons, the fine is limited to $1,000
or—in the alternative—imprisonment is
limited to 6 months. This first proviso
is obviously drafted to bring the offense
within the present definition of “misde-
meanor,” as classified by the Congress
in the adoption of title 18 of the United
States Code on June 25, 1948. Section 1
of title 18, United States Code, classifies
offenses against the United States as
follows:

1. Offenses classified:

Notwithstanding any act of Congress to
the contrary:

(1) Any offense punishable by death or
imprisonment for a term exceeding 1 year
is a felony. .

(2) Any other offense is a misdemeanor.

(3) Any misdemeanor, the penalty for
which does not exceed imprisonment for a
period of 6 months or a fine of not more
than $500, or both, is a petty offense.

The second proviso of the first sen-
tence still refers to criminal contempt,
and vests in the Federal district judge
the discretion to determine whether the
person accused of contempt is to be
tried with or without a jury.

The third proviso of the first sentence,
still referring omnly to criminal con-
tempts, says that where the district
judge ©proceeds summarily—without
benefit of a jury—to convict the accused
and fine him or her for more than $300
or imprison him or her for more than
45 days, then the person so convicted—
fined or imprisoned—may demand a
trial de mnovo. It is assumed that
trial de novo contemplates a trial
anew of the entire controversy, includ-
ing the hearing of evidence, as though
no previous action had been taken. In
Pitisburgh S. S. Co. v. Brown ((1948 Ct.
App. 111.) 171 Fed. 2d 175, 177), “trial
de novo’ is defined as an entirely new
trial, but that was a civil case. The
term “frial de novo” nowhere appears
in criminal cases referred to in volume
42 A, Words and Phrases, 1952 edition
or 1957 supplement. )

The second sentence of the amend-
ment, without any reference to “crimi-

151—refers to
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nal contempt” or without defining or
differentiating between “criminal con-
tempt” and “civil contempt.” proceeds
to make the provisions of the first sen-
tence inapplicable to those contempts
“committed in the presence of the court
or so near thereto as to interfere di-
rectly with the administration of jus-
tice” and likewise inapplicable to “mis-

behavior, misconduct, or disobedience of:

any officer of the court in respect to the
writs, orders or process of the court.”
In other words this second sentence deals
with certain “contempts” and with “mis-~
.behavior of any officers of the court” and
excludes such “contempts” and “mis-
behavior of any officer of the court”
from the provisions of the Civil Rights
Act—H. R. 6127. In other words, the
second sentence says that if any con-
tempt is committed in the presence of
the court, or so near thereto as to inter-
fere directly with the administration of
justice, it is not dealt with in the Civil
Rights Act—H. R. 6127. Likewise ex-
cluded from coverage by the Civil Rights
Act—H. R. 6127—would be “the mis-
behavior, misconduct, or disobedience of
any officer of the court” in respect to
any writ, order, or process of court issued
presumably under authority of the Civil
Rights Act—H. R. 6127.

The last sentence of the amendment—
section 151—simply tries to restate the
proposition now appearing in section 401
of title 18, United States Code, that a
court of the United States has power to
punish contempts of its authority. How-
ever in restating that posposition, this
1ast sentence refers to “civil contempts,”
whereas section 401 refers to “contempt
of its—the court’s—authority.” Thus
we see the last sentence of the amend-
ment, section 151, refers to “civil con-
tempt,” as distinguished from the first
sentence, which deals with “criminal
contempt.” ]

Nowhere in the amendment is any defi-
nition given of either “criminal con-
tempt” or “civil contempt”’; nor has Con-
gress ever attempted to draw any such
distinetion. The sole provision attempt-
_ing to draw a distinction between crim-
inal and ecivil contempt is contained in
rule 42 (b) of the Federal Rules of Crimi-
inal Procedure in the requirement that
the notice with respect to a criminal
contempt shall describe it as such. The
Advisory Committee on Rules, appointed
by the United States Supreme Court pur-
suant to the act of June 29, 1940—Fifty-
fourth United States Statutes at Large,
page 686—to assist in the preparation
of rules of pleading, in their notes
indicate that the requirement of notice
written into rule 42 (b) was “intended
to obviate the frequent confusion be-
tween criminal and civil contempt pro-
ceedings” pursuant to the suggestion
made in McCann v. New York Stock Ex~
change ((2d Cir., 1935) 80 F. 2d 211).
See Civil and Criminal Contempt in the
Federal Courts, report of Los Angeles Bar
Association, 17 Federal Rules. Decisions
167-182—1955. The Supreme Court it-
self has belabored the distinction be-
tween civil and criminal contempts. For
the Court’s distinction see Bessetie v. W.
B. Conkey Co. ((1904) 194 U. S. 324, 328).

A contempt statute certainly comes
within the due process of law require-
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" ments of the Constitution. 'To substan-

tiate this point, I refer again to Wil-
loughby on the Constitution of the
United States, page 1727, section 1141.
In this section Willoughby points out
that a contempt which is not committed
in open court does require due process of
law for the defendant. The United
States Supreme Court, in an opinion by
Chief Justice Taft, held on April 13, 1925,
that all the guaranties of due process
of law are available to a person charged
with contempt. Cooke v. United States
((1925) 267 U. 8.517.) Thus it is quite
clear that the amendment—section 151 —
as now drafted would subject a person to
criminal prosecution for a statutory of-
fense so indefinitely defined or described
as not to enable him to determine
whether or not he is committing that of-
fense. Connally v. General Construction
Co. ((1926) 269 U. S. 385) ; International
Harvester Co. v. Kentucky ((1914) 234
U. S. 216); Collins v. Kentucky ((1914)
234 U. S.634).

Second. This amendment is unconsti-
tutional, in violation of the fifth amend-
ment prohibiting double jeopardy.

That provision of the amendment
which permits the accused to be tried a
second time by a jury for the same of-
fense following conviction in a summary
proceeding violates the fifth amendment
to the United States Constitution, which
declares “nor shall any person be subject
for the same offense to be twice put in
jeopardy of life or limb.”

In ex parte Grossman the Supreme
Court stated that contempt is an “of-

fense” within the meaning of the par-

doning power of the President granted in
article II, section 2, clause 1 of the enu-
merated powers of the President.
Clause 1 declares the President “shall
have power to grant reprieves and par-
dons of offenses against the United
States, except in cases of impeachment.”
Chief Justice Taft in ex parte Grossman
€(1925) 267 U. S. 817, 107) quoting Myers
v. United States ((1924) 264 U. S. 95,
104-105).

If contempt is an offense when it comes
to the pardoning power of the President,
it certainly is an offense under the fifth
amendment. Thus reading the language
of the amendment—section 151—in pari
materia with the decisions in ex parte
Grossman and Myers against United
States, for the Congress to grant a sec-
ond trial following conviction, with the
same defendant, the same charges, and
the same evidence, would place the de-
fendant in double jeopardy- .

The proposal—section 151—even if it
wexre not in violation of the fifth amend-
ment, would place Congress in the posi-
tion of gambling with the rights of our
citizens. Suppose a judge tries a man
or woman and finds the person guilty.
The press reports this fact to the public
and such cases are bound to stir the
public interest. The person so convicted
is then tried again on the same evidence.
Any jury is bound to be influenced.

Tn addition, what basis or standard of
conduct is to be the determining factor
as to whether the judge imposes the
lesser fine or sentence and lets his ver-
dict stand or imposes the greater fine
or punishment and moves the case along
to a jury trial. There would be no uni-

formity in the application of the pro-
posed statute—section 151—and the en<
tire procedure would be awkward, cum-
bersome, and impracticable.

(Although Mr. TEurMOND had not con-
cluded his speech at this point, but con-
tinued for some time, in view of the cir-~
cumstances, the following matters, which
were ordered to be printed at the end
of his speech, are printed at this place
in the RECORD:)

SENATOR FROM WISCONSIN

During the delivery of Mr. THUR~
MOND’S remarks,

Mr. JOHNSON of Texas. Mr. Presi-
dent, will the distinguished Senator from
South Carolina yield to me, with the un-
derstanding——

Mr. THURMOND. I will yield for a

question.

Mr. JOHNSON of Texas. Mr. Pres-
ident, I should like to ask the Senator
if he would be agreeable to yielding to
me for the purpose of making a brief
announcement, with'the understanding
that the announcement appear at the
conclusion of his remarks, with the fur-
ther understanding that when he re-
sumes after the interruption it will not
be counted as a second speech, and with
the further understanding that the Sen-
ator retain the floor.

Mr. THURMOND. If unanimous con-
sent is obtained, and there is no objec-
tion on the part of the majority leader
or minority leader, I will do so.

The PRESIDING OFFICER (Mr.
JornsToN of South Carolina in the
chair). Is there objection to the re-
quest of the Senator from Texas? The
Chair hears none, and it is so ordered.

Mr. JOHNSON of Texas. Mr, Presi-
dent, T am pleased to announce that the
Senator-elect, Mr. WILLIAM PROXMIRE,
from the State of Wisconsin, who was on
yesterday chosen by the citizens of Wis-
consin in a landslide vote, is present,
ready, and prepared to take the oath of
office.

I should like to read at this time into
the ReEcorp of the Senate a telegram sent
at 12:52 today, as follows:

Hon. FELTON M. JOENSTON,
Secretary of the United Staies Senate,
Capitol Building, Washington, D. C..

On the basis of unofficial returns of the
vote cast August 27, 1957, for the United
States Senator Mr. WiLLlaM PROXMIRE is the
United States Senator-elect from Wisconsin
for the residue of the unexpired term end-
ing January 3, 1959. Official certificate of
election will follow upon completion of offi-
cial canvass of vote cast. N

STEWART G. HONECK,
Attorney General,
WARREN R. SMITH,
State Treasurer,
Members of the Board of State Canvassers.

Mr. President, the United Press ticker,
at 4:17 this afternoon, carried the fol-
lowing statement: )

MabpisoN, Wis—The State board of can-
vassers today agreed to certify WiLLiam
PROXMIRE's senatorial victory and allow him
to go to the Senate before the official canvass.

The board will certify PROXMIRE'S election
to the Senate clerk late today. He could
take office Thursday.

Declaring a candidate elected before the
official canvass is believed to be unprece-
dented in Wisconsin elections.
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that this pledge will have a desirable
effect-upon the electorate in West Ger~
many and will give to Adenauer’s can-
didacy a genuine lilt and lift. Undoubt-
edly President Eisenhower promised
Chancellor Adenauer a declaration of
this sort when the Chancellor recenfly
visited the White House.

It is interesting to note that in the
past, particularly under Chancellor Bis-
marck, the German political and mili~
tary strategists claimed that the corner-
‘stone of Germany’s foreign policy
should be “a reinsurance treaty” with
Russia. Now the political strategists of
West Germany under Chancellor Ade-
nauer believe that the linchpin of the
Federal Republic’s strength is “a rein-
surance ftreaty” with NATO and the
Western allies. I believe by the end of
the year the Federal Republic will have
become the most important continental
member of NATO. West Germany is
bound to dominate the “Little Europe”
of the Coal and Steel Community, Eura-
tom, and the Euromarket. West Ger-
many will be able to exert a great influ-
ence on United States policy. If devel-
oped and used properly, Germany’s
great miracle of recovery, with a re-
markable Adenauer victory, could be
used by the United States and the West-
ern allies to deal with and cut down the
truculence .of Russia.

Mr. Khrushchev, wise and foxy, knows
of the strength in Adenauer and timed
his recent visit to East Germany in an
all-out effort to defeat Adenauer in the
forthcoming German elections. It is
part of the Soviet campaign to wreck the
North Atlantic . Alliance. Fortunately,
his loudly hailed demonstrations of so-
called indestructible Soviet and East Ger-
man friendship were deemed a flop. Sur-
rounded by steel-helmeted. members of
the Rast German Red Army-—creation
of the Soviets—Khrushchev denounced
both Chancellor Adenauer and the
United States for rearming West Ger-
many. The Ilanguage of his atfack
against us was most vitriolic. He
sounded off in a way to help, indirectly,
the opponents of Adenauer, namely,
“those led by Ollenhauer. That visit of
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Khrushchev to East Berlin and East Ger-
many is clearest justification of our more
than friendly attitude toward Adenauer
and our rooting for him for reelection.

It may be that this kind of interven-
tion in the politics of another country is
very new to us. We get a little embar-
rassed when we are reminded of it. But
we are now a world power and it is essen~
tial for us to express keen interest in
certain elections. Frankly, we have
been known to favor Latin American
claimants for offices for many years.
Such intervention, therefore, is not en-
tirely unprecedented. Frankly, it would
be insane not to offset and counterbal-
ance the effects of Khrushcheyv’s visit to
East Berlin.

The Adenauer story is like a romance.
It is the country hicktown boy who made
good. He first saw Paris and Rome and
Washington when he was 75 years old.
For 70 years his was the life of medi-
ocrity in and around Cologne. He was
its town councilor. He arose to lord
mayor and remained such 16 years. The
Nazis deposed him. He remained in the
political background during the Hitler
regime, was twice arrested by his hood-
lums and twice set free. ’

In 1945 American occupation forces
rediscovered him and again set him up
as lord mayor of Cologne.

He became chairman of the biggest
branch of the Christian Democratic
Union and in September 1949 he formed
the first government with a majority of
two votes in the Bundestag. He has
been Chancellor ever since.

His has been a consistent policy of
reconciliation with the West.

As was stated by Terence Prittee re-
cently:

He preserved in the face of the occupiers of
his country a dignity that was virtually
unique, thus marking himself out as the best
man to deal with them on behalf of his fellow
Germans. In them he inspired confidence
alike by his refusal to complain about mate-
rial discomforts and by his steely insistence
on getting on with the tasks of political or-
ganization. Work and respousibility were
making him into.a younger, healthier man.

He was given a unique chance by .the
cold war. This put him on the path which
the Western Powers were bound to tread-—
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that of consolidating a Western Germany of
50 million. people politically, economically,
and spiritually and incorporating it in a
‘Western defense system and in a Europe
in process of unification. The milestones
along this path have been the Petersberg
agreement (for converting the Allied Mili-
tary Government into a High Commission
which administered under the terms of the
Occupation Statute), the 'entry of West
Germany into the Coal and Steel Community
and the Council of Europe, the Bonn and
Paris agreements which conferred sover-
eignty and the right to rearm, and German
entry into NATO and WEU.

An exasperated comment of a political
opponent of Chancellor Adenauer as
“Der Alte’s” seeming indestructibility
was, “at his age men never die.”

Now at 81 he campaigns like one at 41.
He dominates the present campaign with
his amazing personality, whistlestop-
ping with a 30-man parly in a special
campaign train—not unlike the Eisen-
hower or Stevenson technique—the can-
didate Adenauer warned that his rivals
would weaken ties with the United States
and the West so that we Germans would
cease to exist as a free people.

Also I have naught but praise for the
efforts afoot to reestablish diplomatic re-
lations between West Germany and
Israel. I understand that the Chan-
cellor is sympathetic to this idea and de-~
sires to further relations of peace and
accord with Israel. '

“The Premier of Israel David Ben-
Gurion is desirous of such a proposal be-
ing fulfilled. He recenfly said in the
Israel Parliament that the Germany of
today is not the same country as that of
the Nazi regime. He pointed out that
despite the skeptics, Bonn had serupu-
Jously observed its reparations agree-
ments both with respect to Israel and to
the Jews. in general. Germany is ful-
filling an important role in a united Eu-
rope, he- pointed out, and Israel must
look forward to establishing relations
with that entire region, particularly
since the Jewish state is planning to
embark on gigantic projects which are
well beyond the strength of Israel and
world Jewry alone.

Indeed we do well to support “Der
Alte.”

SENATE
Tuaerspay, Avaust 29, 1957

[Continuation ¢f Senate proceedings of
Wednesday, August 28, 1957, from
2 a. m. Thursday, August 291

Mr. THURMOND. Mr. President, I
now wish to take up Chief Justice Taft’s
opinion on jury trials in contempt cases.
‘Considerable has been said about what
Chief Justice Taft said concerning con-
tempt and jury trials. Chief Justice
Taft was at one time President of the
United States, and he was Chief Justice
of the United States. He was a great man
and-a great American. His opinions are
highly revered, but some of his opinions
have been quoted out of context or when
not applicable. I wish to take up at

this time his opinions on jury trials in

contempt cases.

On June 5, 1957, at his White House
press conference, President Eisenhower
in answer to a question asked by the
National Negro Press Association as to
how he stood on the jury-trial amend-
ment to the so~called civil-rights bill
quoted President Taft as being opposed
to a jury trial in contempt cases. Presi~
dent Eisenhower stated that Mr. Taft
made this statement when he was Presi-
dent in 1908 and there is no evidence
that he ever changed his mind.

In the first place the statement was
not made by Mr. Taft while President.
The statement was made by Mr. Taft in
a political speech at Cincinnati, Ohio,
on Tuesday, July 28, 1908, in acceptance
of the Republican nomination for Presi-
dent. Mur. Taft at the time was Secre~
tary of War. He did not become Presi=
dent until March 4, 1909. )

In this political speech Mr. Taft also
said a trial by jury in contempt cases

was never known in the history of the
jurisprudence of England, or America,
except in the constitution of Oklahoma.
See Presidential Addresses and Papers,
William H. Taft, 1910 cd., page 26.

Also in this speech Muyr. Taft said the
popular impression that a judge, in pun-
ishing for contempt of his own order,
may be affected by a personal feeling
was unfounded.

Did Mr. Taft change his mind when he
became Chief Justice? He most assur-
edly did. He not only changed his mind
on the subject of whether jury trials were
had at common law in contempt cases

-but also changed his mind about judges

having personal vindictiveness in con-
tempt orders.

While Chief Justice of the Supreme
Court Mr. Taft delivered the opinion in
Ezx parte Grossman ((1924) 267 U. S. 87
and cited eight cases at common law to
show that in England a jury trial was had
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in contempt cases. This decision was

" rendered by him in upholding a pardon
granted by President Hoover to a man
imprisoned by a United States district
-judge in Illinois for contempt in a sum-
mary proceeding. Chief Justice Taft de-
clared at page 118 of volume 267, United
States Reports:

The King of England before our Revolu-
tion, in the ‘exercise of his prerogative, had
always exercised the power to pardon con-
tempts of court, just as he did ordinary
crimes and misdemeanors and as he has done
to the present day. In the mind of a com-

. mon-law lawyer of the 18th century the
word pardén included within its scope the
ending by the King’s grace of the punish-
ment of such derelictions, whether it was

+ imposed by the court without a jury or upon
* - indictmient, for both forms of trial for con-

‘tempts were had. Thomas of Chartham v.
Benet of Stamford ((1313), 24 Selden Society,
185); Fulwood v. Fulwood ((1585), Toot-
hill, 46); Rex v. Buckenham ((1665), 1 De-
ble 751, 707, 852); Anonymous (1674), Cases
in . Chancery (238); King and Codrington

: V. Rodmap ((1630), Cr. Car. 198); Bartram v.

Dannett ({(1676), Finch, 258); Phipps v. Earl
of Angelsea ((1721), 1 Peere Williams, 696).

In all probability Mr. Taft was induced
to recognize the fact that jury trials were
customarily had at common law in con-
‘temptis as a result of research conducted
by the distinguished historian of English
law Mr. W. S. Holdsworth. The efforts
of this great historian were first made
bublic in 1909 after Mr. Taft had made
his earlier statement.

Mr. Holdsworth declared that the only
cases in which contempts were punished

-summarily was where the contemnor
confessed his guilt. If he did not con-
fess the accused was tried by the ordi-
nary course of law which meant trial by
jury. To quote Mr. Holdsworth :

" A History of English Law, volume III,
pages 392-393. * * * But all through the
medieval period, and long afterwards, the
courts, though they might attack persons
who were guilty of contempts of court, could
not punish them summarily. Unless they
confessed their guilt, they must be regularly
indicted and convicted. Mr. Fox has given
a list of 40 cases of various contempts—in-
sults to the judges, an assault on the at-
torney general, beating jurors, striking a
witness, trampling on a writ of prohibition-—
in all of which the offender was tried by the

- ordinary course of law. That this was the

correct course to pursue was stated by An-

' derson, C. J., in 1599,

In another opinion while Chief Justice
Mr. Taft changed his mind about the
immunity of Federal judges from vindic-
tiveness in issuing contempt orders.

On November 19, 1923, in a concurring
opinion in Craig v. Hecht (263 U. S. 255
ab p. 279), the Chief Justice said:

The delicacy there is in the Judge’s decid-
ing whether an attack upon his own judicial
action is mere criticism or real obstruction,

-and the possibility that impulse may incline

his view to personal vindication, are mani-
fest. -But the law gives the person convicted
of contempt in such a case the right to have
the whole question on facts and law reviewed
by three judges of the circuit court of ap-
peals who have had no part in the proceed-
ings, and if not successful in that court, to
apply. to this Court for an opportunity for a
similar review here,

Mr. President, on June 10, 1957, the
Supreme Court delivered an opinion in
the case of Reid against Covert. Since
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this opinion deals with the question “the
right of trial by jury,” I think it is advis-
able for the Senate to consider this deci-
sion of the Supreme Court. I shall read
a number of pages from the opinion and
a concurring opinion by Justice Frank-
furter. :

Some of the material in this opinion
necessarily discusses the background of
the cases. However, I believe it appro-
priate to read this material because it is
necessary to a full understanding of this
decision which upheld the constitutional
right of trial by jury which H. R. 6127
would deny under certain conditions. I
read from the opinion of the Court: -
SUPREME COURT OF THE UNITED STATES, NOS.

701 AND 713, OCTOBER TERM, 1955—CURTIS

REID, SUPERINTENDENT OF THE DISTRICT OF

COLUMBIA JalL, APPELLANT, ¥. CLARICE B.

COVERT; NiNa KINSELLA, WARDEN OF THE

FEDERAL REFORMATORY FOR WOMEN, ALDER~

SON, WEST VIRGINIA, PETITIONER, ¥. WALTER

KRUEGER, ON REHFEARING, JUNE 10, 1957

Mr. Justice Black announced the judg-
ment of the Court and delivered an opinion,
in which the Chief Justice, Mr. Justice
Douglas, and Mr. Justice Brennan join.

These cases raise basic constitutional is-
sues of the utmost concern. They call into
question the role of the military under our
system of government. They involve the
Dbower of Congress to expose civilians to trial
by military tribunals, under military regu-
lations and procedures, for offenses against
the United States thereby depriving them
of trial in civilian courts, under civilian laws
and procedures and with all the safeguards
of the Bill of Rights. These cases are par-
ticularly significant because for the first time
since the adoption of the Constitution wives
of soldiers have been denied trial by jury
in a court of law and forced to trial before
courts-martial.

In No. 701 Mrs. Clarice Covert killed her
husband, a sergeant in the United States
Alr Force, at an airbase in England. Mrs,
Covert, who was not a member of the armed
services, was residing on the base with her
husband at the time. She was tried by a
court-martial for murder under Article 118
of the Uniform Code of Military Justice
(UCMJ). The trial was on charges pre-
ferred by Air Force personnel and the court-
martial was composed of Air Force officers.
The court-martial asserted jurisdiction over
Mrs. Covert under Article 2 (11) of the
UCMJ, which provides:

“The following persons are subject to this
code:

“(11) Subject to the provisions of any
treaty or agreement to which the United
States is or may be a party or to any ac-
cepted rule of international law, all persons
serving with, employed by, or accompanying
the Armed Forces without the continental
lmits of the United States.”

Counsel for Mrs. Covert contended that
she was insane at the time she killed her
husband, but the’ military tribunal found
her guilty of murder and sentenced her to
life imprisonment. The judgment was af-
firmed by the Air Force Board of Reviews
(16 CMR 465) but was reversed by the Court
of Military Appeals (6 USCMA 48), because
of prejudicial errors concerning the defense
of insanity. While Mrs. Covert was being
held in this country pending a proposed re-
trial by court-martial in the District of Co-
lumbia, her counsel petitioned the district
court for a writ of habeas corpus to set her
free on the ground that the Constitution
forbade her ftrial by military authorities.
Construing. this court’s decision in United
States ex rel. Toth v. Quarles (850 U. 8. 11),

- as. holding that “a civilian is entitled to a

civilian trial” the district court held that
Mrs. Covert could not be tried by court-
martial and ordered her released from cus-

August 29

tody. The Government appealed directly to
this court under, title 28, United States Code,
section 1252. See Three Hundred and
Fiftieth United States Reports, page 985.

In No. 713 Mrs. Dorothy Smith killed her
husband, an Army officer, at a post in Japan
where she was lving with him. She was
tried for murder by a court-martial and
despite considerable evidence that she was
insane was found guilty and sentenced to
life imprisonment. The judgment was . ap~
proved by the Army Board of Review (10
CMR 350, 13 CMR 307), and the Court of
Military Appeals (5 USCMA 314). Mrs. Smith
was then confined in a Federal penitentiary
in West Virginia. Her father, respondent
here, filed a petition for habeas corpus in
a district court for West Virginia.  The peti-
tion charged that the court-martial was
without jurisdiction because article 2 (11)
of the UCMJ was unconstitutional insofar
as it authorized the trial of civilian depend-
ents accompanying servicemen overseas. The
district court refused to issue the writ (137
F. Supp. 806), and while an appeal was pend-
ing in the Court of Appeals for the Fourth
Circuit we granted certiorari at the request
of the Government (350 U. S. 986).

The two cases were consolidated and ar-
gued last term and a majority of the Court,
with 8 Justices dissenting and 1 re-
serving opinion, held that military trial of
Mrs. Smith and Mrs. Covert for their alleged
offenses was constitutional, Three hundred
and fifty-first United States Reports, page
470, 487. The majority held that the provi-
sions of article IIT and the fifth and sixth
amendments which require that crimes be
tried by a jury after indictment by a grand
Jury did nct protect an American citizen
when he was tried by the American Govern-
ment in foreign lands for offenses committed
there and that Congress could provide for
the trial of such offenses in any manner it
saw fit so long as the procedures established
were reasonable and consonant -with due
Process. The opinion then went on to ex-
press- the view ‘that military trials, as now
bracticed, were not unreasonable or arbitrary
when applied to dependents accompanying
members of the Armed Forces overseas. In
reaching their conclusion the majority
found it unnecessary to consider the power
of Congress “To make rules for the Govern-
ment and regulation of the land and naval
forces” under article I of the Constitution.

Subsequently, the Court granted' a peti-
tion for rehearing. Three Hundred and
Fifty-second United States Reports, page 901.
Now, after further -argument and considera-
tion, we conclude that the previous decisions
cannot be permitted to stand. We hold that
Mrs. Smith and Mrs. Covert could not con-
stitutionally be tried by military authorities.

I

At the beginning we reject the idea that
Wwhen the United States sacts against citi-
zens abroad it can do so free of the Bill of
Rights. The United States is entirely a
creature of the Constitution. Its power
and authority have no other source. It can
only act in accordance with all the limita-
tions imposed by the Constitution. When
the Government reaches out to punish a
citizen who is abroad, the shield which the
Bill of Rights and other parts of the Con-
stitution provide to protect his life and lib-
erty should not be stripped away just be-
cause he happens to be in another land.
This is not a novel concept. To the con-
trary, it is as old as government. It was
recognized long before Paul successfully in-
voked his right as a Roman citizen to be
tried in strict accordance with Roman law.
And many centuries later an English his-
torian wrote:

“In a settled colony the inhabitants have
all the rights of Englishmen. They take
with them, in the first place, that which no
Englishman can by expatriation put off,
namely, allegiance to the Crown, the duty of
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obedience to the lawful commands of the
Sovereign, and cbedience to thé laws which
Parliament may think proper to make with
reference to such a colony. But, on the
other hand, they take with them all the
rights and liberties of British subjects; all
the rights and liberties as against the prerog-
ative of the Crown, which they would enjoy
in this county.”

The rights and liberties which citizens of
our country enjoy are not protected by cus-
tom and tradition alone, they have been
jealously preserved from the encroachments
of Government by express provisions of our
written Constitution. ’

Among those provisions, article III, section
2, and the fifth and sixth amendments are
directly relevant to these cases. Article 111,
section 2, lays down the ruie that—

“The trial of all crimes, except in cases of
impeachment, shall -be by jury; and such
trial shall be held in the State where the
said crimes shall have been committed; but
when not committed within any State, the
trial shall be at such place or places as the
Congress may by law have directed.”

The fifth amendment declares:

“No person shall be held to answer for a
capital, or otherwise infamous crime, unless
on a presentment or indictment of a grand
jury, except in cases arising in the land or
naval forces, or in the militia, when in actual
service in time of war or public danger.”

And the sixth amendment provides:

«In ail criminal prosecutions, the accused
shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and
district wherein the crime shall have been
committed.”

The language of article IIT, section 2, mani-
fests that constitutional protections for the
individual were designed to restrict the
United States Government when it acts out-
side of this country, as well as here at home.
After declaring that all criminal trials must
be by jury, the section states that when a
crime is “not committed within any State,
the trial shall be at such place or places as
the Congress may by law have directed.”
If this language is permitted to have its
obvious meaning, section 2 is applicable to
criminal trials outside of the States as a
group without regard to where the offense is

. committed or the trial held. From the very
first Congress, Federal statutes have imple-
mented the provisions of section 2 by provid-
ing for trial of murder and other crimes
committed outside the jurisdiction of any
State “in the district where the offender is
apprehended, or into which he may first be
brought.” The ffth and sixth amendments,
like article III, section 2, are also all inclu-
sive with their sweeping references to “no
person” and to “all criminal prosecutions.”

This Court and other Federal courts have
held or asserted that various constitutional
limitations apply to the Government when
it acts outside the continental United States.
While it has been suggested that only those
constitutional rights which are “fundamen-
tal” protect Americans abroad, we can find
no warrant, in logic or otherwise, for picking
and choosing among the remarkable collec~
tion of “Thou shalt nots” which were ex-
plicitlty fastened on all departments and
agencies of the Federal Government by the
Constitution and its amendments. Moreover,
in view of our heritage and the history of
the adoption of the Constitution and the
Bill of Rights, it seems peculiarly anoma-
lous to say that trial before a civilian judge
and by an independent jury picked from
the common citizenry are not fundamental
rights. As Blackstone wrote in his Com-
mentaries: : :

«“The trial by jury ever has been, and 1
trust ever will be, looked upon as the glory
of the English law. And if it has so great
an advantage over others in regulating civil
property, how much must that advantage
be heightened when it is applied to criminal
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cases. * * % [I]t is the most transcendent
privilege which any subject can enjoy, or
wish for, that he cannot be affected either
in his property, his liberty, or his person,
but by the unanimous consent of 12 of his
neighbors and equals.”

Trial by jury in a court of law and in
accordance with traditional modes of proce-
dure after an indictment by grand jury has
served and remains one of our most vital
barriers to governmental arbitrariness.
These elemental procedural safeguards were
embedded in our Constitution to secure their
inviolateness and sanctity against the pass-
ing demands of expediency or convenience.

The keystone of supporting authorities
mustered by the Court’s opinion last June
to justify its holding that article III, section
2, and the fifth and sixth amendments did
not apply abroad was In re Ross (140 U. 8.
453). The Ross case is one of those cases that
cannot be understood except in its peculiar
setting; even then, it seems highly unlikely
that a similar resuit would be reached to-
day. Ross was serving as a seaman on an
American ship in Japanese waters. He killed
a ship's officer, was seized and tried before
a consular court in Japan. At that time,
statutes authorized American consuls to tfy
American citizens charged with committing
crimes in Japan and certain other non-
Christian countries. These statutes pro-
vided that the laws of the United States
were to govern the trial except:

“Where such laws are not adapted to the
object, or are deficient in the provisions
necessary to furnish suitable remedies, the
common law and the law of equity and ad-
miralty shall be extended in like manner
over such citizens and others in those coun-
tries; and if neither the common law, nor
the law of equity or admiralty, nor the stat-
utes of the United States, furnish appro-
priate and sufficient remedies, the ministers
in those countries, respectively, shall, by de-
crees and regulations which shall have the
force of law, supply such defects and de-
ficiencies.” ’

The consular power approved in the Ross
case was about as extreme and absolute as
that of the potentates of the non-Christian
countries to which the statutes applied. Un-
der these statutes consuls. could and did
make the criminal laws, initiate charges, ar-
rest alleged offenders, try them, and after
conviction take away their liberty or their
life—sometimes at the American consulate.
Such a blending of executive, legislative, and
judicial powers in one person or even in one
branch of the Government is ordinarily re-
garded as the very acme of absolutism.
Nevertheless, the Court sustained Ross’ con-
viction by the consul. It stated that con-
stitutional protections applied “only to citi-
zens and others within the United States, or
who are brought there for trial for alleged
offenses committed elsewhere, and mnot to
residents or temporary sojourners abroad.”
Despite the fact that it upheld Ross’ con-
viction under United States laws passed pur-~
suant to asserted constitutional authority,
the Court went on to make a sweeping decla~
ration that “[t]he Constitution can have no
operation in another country.”

The Ross approach that the Constitution
has no applicability abroad has long since
been directly repudiated by numerous cases.
That approach is obviously erroneous if the
United States Government, which has no
power except that granted by the Comnstitu-
tion, can and does try citizens for crimes
committed abroad. Thus the Ross case
rested, at least in substantial part, on a
fundamental misconception and the most
that can be said in support of the result
reachéd there is that the consular court
jurisdiction had a long history antedating
the adoption of the Constitution. The Con~
gress has recently buried the consular system
of trying Amiericans. We are not willing to

jeopardize the lives and liberties of Ameri-’

cans by disinterring it. ~ At best, the Ross
case should be left as a relic from a different
era.

The Court’s opinion last term also relied on
the Insular Cases to support its conclusion
that article IIT and the fifth and sixth amend-
ments were not applicable to' the trial of
Mrs. Smith and Mrs. Covert. We believe that
reliance was misplaced.

The Insular Cases can be distinguished
from the present cases in that they involved
the power of Congress to provide rules and
regulations to govern temporarily territories
with wholly dissimilar traditions and insti-
tutions whereas here the basis for govern-
mental power is American citizenship. None
of these cases had anything to do with mili-
tary trials and they cannot properly be used
as vehicles to support an extension of mili-
tary jurisdiction to civilians. Moreover, it is
our judgment that neither the cases nor their
reasoning should be given any further expan-
sion. The concept that the Bill of Rights
and other constitutional protections against
arbitrary government are inoperative when
they become inconvenient or when expedi-
ency dictates otherwise is a very dangerous
doctrine and if allowed to flourish would
destroy the benefit of a written Constitution
and undermine the basis of our Government.
If our foreign commitments become of such
nature that the Government can no longer
satisfactorily operate within the bounds laid
down by the Constitution, that instrument
can be amended by the method which it pre-
seribes. But we have no authority, or in-
clination, to read exceptions into it which
are not there.

I

At the time of Mrs. Covert’s alleged offense,
an executive agreement was in effect between
the United States and Great Britain which
permitted United States military courts to
exercise exclusive jurisdiction over offenses
committed in Great Britain by American
servicemen or their dependents. For its part,
the United States agreed that these military
courts would be willing and able to try and
to punish all offenses against the laws of
Great Britain by such persons. In all ma-
terial respects, the same situation existed
in Japan when Mrs. Smith killed her hus-
pand. Even though a court-martial does
not give an.accused trial by jury and other
Bill of Rights’ protections, the Government
contends that section 2 (11) of the UCMJ,
insofar as it authorizes the military trial of
dependents accompanying the Armed Forces
in Great Britain and Japan, can be sus-
tained as legislation which is necessary and
proper to carry out the United States obli-
gations under the international agreements
made with those countries. The obvious and
decisive answer to this, of course, is that no
agreement with a foreign nation can confer
power on the Congress, or on any other
branch of Government, which is free from
the restraints of the Constitution.

Article VI, the supremacy clause of the
Constitution, declares:

“This Constitution, and the laws of the
United States which shall be made in pur-
suance thereof; and all treaties made, or
which shall be made, under the authority
of the United States, shall be the supreme
law of the land.”

There is nothing in this language which
intimates that treaties and laws enacted pur-
suant to them do not have to comply -with
the provisions of the Constitution. Nor is
there anything in the debates which ac-
companied the drafting and ratification of
the Constitution which even suggests such
a result. These debates as well as the history
that surrounds the adoption of the treaty
provision in article VI make it clear that the
reason treaties were not limited to those
made in pursuance of the Constitution was
so that agreements made by the United
States under the Articles of Confederation,
including the important peace treaties which
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concluded the Revolutionary War, would re«
main in effect. It would be manifestly con-
trary to the objectives of those who created

- the Constitution, as well as those who were

responsible for the Bill of Rights—let alone
alien to our entire constitutional history and
tradition—to construe article VI as permit-
ting the United States to exercise power un-
der an international agreement without obe
serving constitutional prohibitions. In ef-
fect, such construction would permit amend-
ment of that document in a manner not
sanctioned by article V. The prohibitions
of the Constitution were designed to apply
to all branches of the National Government
and they cannot be nullified by the executive
or by the executive and the Senate combined.
. There is nothing new or unique about what
we say here. This court has regularly and

uniformly recognized the supremacy of the.

Constitution over a treaty. For example, in
Geofroy v. Riggs (133 U. S. 258, 267), it
declared: .
“The treaty power, as expressed in the
Constitution, is in terms unlimited except
by those restraints which are found in that
instrument against the action of the Gov-
ernment or of its departments, and those
arising from the nature of the Government
itself and of that of the States. It would not
be contended that it extends so far as to
authorize whai the Constitution forbids, or
a change in the character of the Govern-
ment or in that of one of the States, or a
cession of any portion of the territory of
the latter, without its consent.” .
. This Court has also repeatedly taken the
position that an act of Congress, which must
comply with the Constitution, is on a full

parity with a treaty, and that when a statute

which-is subsequent in time is inconsistent

- with a-treaty, the statute to the extent of

" . sitlon taken.here.

conflict renders the treaty null. It would
be completely anomalous to say that a treaty
need not ¢omply with the Constitution when

-such an.agreement can be overridden by a
- statute, that must conform to-that instru-

ment.. - ' -

There is nothing in Missouri v. Holland
(252.U.°S. 416), which is contrary to the po-
There the Court carefully
noted that the treaty involved was mot in-

' consistént with any specific provision of the

Constitution. The Court was concerned with
the 10th amendment which reserves to the

" States or the people all power not delegated.
to the National Government. - To the extent

that the United States can validly make
treaties, the people and the States have dele-
gated their power to the National Govern-

Inent and the 10th amendment is no barrier.

" In summary, we conclude that the Consti-
tution in its entirety applied to the trials
of Mrs.-Smith and Mrs. Covert. Since their
court-martial did not meet the requirements
of article III, section 2, or the fifth and
sixth amendments we are compelled to de-

.termine if there is anything within the
* Constitution which authorizes the military
‘- trial

of dependents accompanying the
Armed Forces overseas.

pess

Article I, section 8, clause 14, empowers -

Congress “To make rules for the government
and regulation of the land and naval forces.”
It has been held that this creates an excep~
tion to the normal method of trial in civilian
courts as provided by the Constitution and

. permits Congress to authorize military trial

of members of the armed services without all
the safeguards given an accused by article IIT
and the Bill of Rights. But if the language
of clause 14 is given its matural meaning,
the power granted does not extend to civil-
ians-—even though they may be dependents
living with servicemen on a military base.
The term “land and naval forces” refers to
persons who-are members of the armed serv=
ices and not to their civilian wives, children,
and other dependents. It seems inconceiv-
able that Mrs. Covert or Mrs. Smith could
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have been tried by military authorities as
members of the land and naval forces had
they been living on a military post in this
country. Yet this constitutional term surely
has the same meaning everywhere.. The
wives of servicemen are no more members of
the land and naval forces when living at a
military post in England or Japan than when
living at a base in this country or in Hawaii
or Alaska. .

The Government argues that the necessary
and proper clause, when taken in conjunc-
tion with clause 14, allows Congress to
authorize the trial of Mrs. Smith and Mrs.
Covert by military tribunals and wunder
military law. The Government claims that
the two clauses together constitute a broad
grant of power without limitation author-
izing Congress to subject all persons,
civilians and soldiers alike, to military trial
if necessary and proper to govern and regu-
late the land and naval forces. It was on
a similar theory that Congress once went
to the extreme of subjecting persons who

- made contracts with the military to court-

martial jurisdiction with respect to frauds
related to such contracts. In the only judi-
cial test a Circuit Court held that the legis-
lation was patently unconstitutional. Ez
parte Henderson (11 Fed. Cas. 1067, No. 6349).
It is true that the Constitution expressly
grants Congress power to make all rules
necessary and proper to govern and regulate
those persons who are serving in the land
and naval forces. But the necessary and
proper clause cannot operate to extend mili-
tary jurisdiction to any group of persons
beyond that class described in clause 14—
“the land and naval forces.” Under the
grand design of the Constitution civilian
courts are the normal repositories of power
to try persons charged with crimes against
the United States. And to protect persons
brought before these courts, article III and
the fifth, sixth, and eighth amendments es-
tablish the right to trial by jury, by indict-
ment by a grand jury, and a number of other
specific safeguards.
jurisdiction of military tribunals is a very
limited and extraordinary jurisdiction de-
rived from the cryptic language in article I,
section 8, and, at most, was intended to be
only a narrow exception to the normal and
preferred method of trial in courts of law.
Every extension of military jurisdiction is
an encroachment on the jurisdiction of the
civil courts, and, more important, acts as a
deprivation of the right to jury trial and of
other treasured constitutional protections.
Having run up against the steadfast bulwark
of the Bill of Rights, the necessary and
proper clause cannot extend the scope of
clause 14.

Nothing said here contravenes the rule
laid down in McCulloch v. Maryland (4
Wheat. 316, at 421), that: .

“Let the end be legitimate, let it be with-
in the scope of the Constitution, and all
means which are appropriate, which are
plainly adapted to that end, which are not
prohibited, but consist with the letter and
spirit of the Constitution, are constitu-
tional.”

In McCulloch this Court was confronted
with the problem of determining the scope
of the necessary and proper clause in a situ-
ation where no specific restraints on govern-
mental power stood in the way. Here the
problem is different. Not only does clause
14, by its terms, limit military jurisdiction
to members of the land and naval forces,
but article III, section 2 and the fifth and
sixth amendments require that certain ex-
press safeguards, which were designed to pro-
tect persons from oppressive governmental
practices, shall be given in eriminal prosecu-
tions—safeguards which cannot be given in
a8 military trial. In the light of these as
well as other constitutional provisions, and
the historical background in which they
were formed, military trial of civilians is

By way of contrast the’
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Inconsistent with both the letter and spirit
of the Constitution.

Further light is reflected on the scope
of clause 14 by the fifth amendment. That
amendment which was adopted shortly after
the Constitution reads:

“No person shall be held to answer for a
capital, or otherwise infamous crime, unless
on a presentment or indictment of a grand
jury, except in cases arising in the land or
naval forces, or in the militia, when in actual
service in time of war or public danger.”

Since the exception in this amendment
for cases arising in the land or naval forces
was undoubtedly designed to correlate with
the power granted Congress to provide for
the government and regulation of the armed
services, it is a persuasive and reliable indi-
cation that the authority conferred by clause
14 does not encompass persons who cannot
fairly be said to be in the military service.

Even if it were possible, we need not at-
tempt here to precisely define the boundary
between civillans and members of the land
and naval forces. We recognize that there
might be circumstances where a person
could be in the armed services for pur-
poses of clause 14 even though he had
not formally been inducted into the mili-
tary or did not wear a uniform. But the
wives, children, and other dependents of
servicemen cannot be placed in that cate-
gory, even though they may be accom-
panying a serviceman abroad at Govern-
ment expense and receiving other benefits
from the Government. We have no diffi-

culty in saying that such persons do not lose

their civilian status and their right to a
civilian trial because the Government helps
them live as members of a soldier's family.

The tradition of keeping the military.sub-
ordinate to civilian authority may not be so
strong in the minds of this generation as it
was in the minds of those who wrote the
Constitution. The idea that the relatives of
soldiers-could be denied a jury trial in a court
of law and instead be tried by courts-martial
under the guise of regulating the Armed
Forces would have seemed incredible to those
men, in whose lifetime the right of the mili-
tary to try soldiers for any offenses in time

of peace had only been grudgingly conceded. -

The founders envisioned the Army as a

necessary institution, but one dangerous to -

liberty if mot confined within its essential
bounds. Their fears were rooted in history.
They knew that ancient republics had been
overthrown by their military leaders. They
were familiar with the history of 17th cen-
tury England, where Charles I tried to govern
through the army and without Parliament.
During this attempt, contrary to the common
law, he used courts-martial to try soldiers
for certain nonmilitary offenses. This
court-martialing, - of soldiers in -peacetime
evoked: - strong - protests from Parliament.
The reign of Charles I was followed by the
rigorous military rule of Oliver Cromwell.
Later, James II used theé army in his fight

.against Parliament and the people. He pro-

mulgated articles of war «(strangely enough
relied on in the Government’s brief) au-
thorizing the trial of soldiers for nonmilitary
crimes by courts-martial. This action has-
tened the revolution that brought William
and Mary to the throne upon their agree-
ment to abide by a bill of rights which,
among other things, protected the right of
trial by jury. It was against this general
background that two of the greatest English
Jurists, Lord Chief Justice Hale and Sir
William, Blackstone—men who exerted con-
siderable influence on' the founders—ex-
pressed sharp hostility to any expansion of
the jurisdiction of military courts. For in-
stance, Blackstone went so far as to assert:

“For martial law, which is built upon no
settled principles, but is entirely arbitrary
in its decisions, is, as-Sir Matthew Hale ob-

serves, in truth and reality no law, but .

something indulged rather than allowed as
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a law. The necessity of order.and discipline
in an army is the ony thing which can give
it countenance; and therefore it ought not
to be permitted in time of peace, when the
king's courts are open for all persons to
receive justice according to the laws of the
land.”

The generation: that adopted- the Consti-
tution did not distrust the military because
of past history alone. Within their own
lives they had seen royal governors some-
times resort to military rule. British troops
were quartered in Boston at various times
from 1768 until the outbreak of the Revolu-
tionary War to support unpopular royal gov=~
ernors and to intimidate the local populace.
The trial of soldiers by courts-martial and
the interference of the military with the
civil courts aroused great anxiety and anta-
gonism mnot only in Massachusetts but
throughout the colonies. For example, Sam-
uel Adams in 1768 wrote:

“[I]s it not enough for us to have seen sol-
diers and mariners forejudged of life, and
executed within the body of the county by
martial law? Are citizens to be called upon,
threatened, ill-used at the will of the sol-
diery, and put under arrest, by pretext of
the law military, in breach of the fundamen-
tal rights of subjects, and contrary to the law
and franchise of the land? * * * Will the
spirits of people as yet unsubdued by tyr-
anny, unawed by the menaces -of arbitrary
power, submit to be governed by military
force? No! Let us rouse our attention to
the common law—which is our birthright,
our great security against all kinds of insult
and oppression.”

Colonials had also seen the right to trial by
jury subverted by acts of Parliament which
authorized courts of admiralty to try al-
leged violations of the unpopular Molasses
and Navigation Acts. This gave the ad-
miralty courts jurisdiction over offenses his-
torically triable only by a jury in a court of
law and aroused great resentment through-
out the colonies. As early as 1765 delegates
from nine colonies meeting in New York as-
serted in a declaration of rights that trial by
jury was the inherent and invaluable right
of every citizen in the colonies.

With this background it is not surprising
that the Declaration of Independence pro-
tested that George III had affected to render
the military independent of and superior to
the civil power and that Americans had been
deprived in many cases of the benefits.of trial
by jury. And those who adopted the Consti-
tution embodied their profound fear and dis-
trust of military power, as well as their deter-
mination to protect trial by jury, in the Con-
stitution and its amendments. Perhaps they
were aware that memories fade and hoped
that in this way they could keep the people
of this Nation from having to fight again and
again the same old battles for individual
freedom. .

In th~ light of this history, it seems clear
that the founders had no intention to per-
mit the trial of civilians in military courts,
where ‘they would be denied jury trials and
other constitutional protections, merely by
giving Congress the power to make rules
which were necessary and proper for the
regulation of the land and naval forces. ‘Such
a latitudinarian interoretation of these
clauses would be at war with the well-estab-
lished purpose of the founders to keep the
military strictly within its proper sphere,
subordinate to civil authority. The Consti-
tution does not say that Congress can regu-
late the land and naval forces and all other
persons whose regulation might have some
relationship. to maintenance of the land and
naval forces. There is no indication that
the founders contemplated setting.up a rival
systemn of military courts to compete with
civilian courts for jurisdiction over civilians
who might have same contact or relationship
with the Armed Forces. Courts-martial were
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not to have concurrent jurisdiction with
courts of law over nonmilitary America.

On several occasions this Court has been
faced with an attempted expansion of the
Jurisdiction of military courts. Exz parte
Milligan (4 Wall. 2), one of the great land-
marks in this Court's history, held that mili-
tary authorities were without power to try
civilians not in the military or naval service
by declaring martial law in an area where
the civil administration was not deposed
and the courts were not closed. In a stirring
passage the Court proclaimed:

‘“‘Another guaranty of freedom was broken
when Milligan was denied a trial by jury.
The great minds of the country have differed
on the correct interpretation to be given
to various provisions of the Federal Con-
stituticn; and judicial decision has been
often invoked to settle their true meaning;
but until recently no one ever doubted that
the right of trial by jury was fortified in the
organic law against the power of attack.
It is now assailed; but if ideas can be ex-
pressed in words, and language has any
meaning, this right—one of the most vaiu-
able in a free country—is preserved to every-
cne accused of crime who is not attached
to the Army, or Navy, or militia in actual
service.”

In Duncan v. Kahanamoku (327 U. S. 304),
the Court reasserted the principles enunci-
ated-in Ex parte Milligan-and -reaffirmed - the
tradition of military subordination to eivil
authorities and institutions. It refused to
sanction the military trial of civilians in
Hawalii during wartime despite Government
claims that the needs of defense made mar-
tial law imperative.

Just last term, this Court held in United
States ex rel. Toth v. Quarles (350 U. S. 11),
that military courts could not constitu-
tionally try a discharged serviceman for an
offense which he had allegedly committed
while in the Armed Forces. It was decided
(1) that since Toth was a civilian he could
not be tried by military court-martial, and
(2) that since he was charged with murder,
a crime in the constitutional sense, he was
entitled to indictment by a grand jury, jury
trial, and the other protections contained in
article III, section 2 and the fifth, sixth, and
eighth amendments. The Court pointed out
that trial by civilian courts wds the rule for
persons who were not members of the Armed
Forces.

There are no supportable grounds upon
which to distinguish the Toth case from the
present cases. Toth, Mrs. Covert, and Mrs.
Smith were all civilians. All three were
American citizens. All three were tried for
murder. All three alleged crimes were com-
mitted in a foreign country. The only dif-
ferences were: (1) Toth was an exservice-
man while they were wives of soldiers; (2)
Toth was arrested in the United States while
they were seized in foreign countries. If
anything, Toth had closer connection with
the military than the two women for his
crime was committed while he was actually
serving in the Air Force. Mrs. Covert and
Mrs. Smith had never been members of the
Army, had never been employed by the Army,
had never served in the Army in any capacity.
The Government appropriately argued in
Toth that the constitutional basis for court-
martialing him was clearer than for court-
martialing wives who are accompanying their
husbands abroad. Certainly Toth’s conduct
as a soldier bears a closer relation to the
maintenance of order and discipline in the
Armed Forces than the conduct of these
wives. The fact that Toth was arrested here
while the wives were arrested in foreign
countries is material only if constitutional
safeguards do not shield a citizen abroad
when . the Government exercises its power
over him. As we have said before, such a
view of the Constitution is errorieous. The
mere fact that these women had gone over-
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seas with their husbands should not reduce
the protection the Constitution gives them.

. The Milligan, Duncan, and Toth cases
recognized and manifested the deeply rooted
and ancient opposition in this country to
the extension of military control over ci-
vilians. In each instance an effort to expand
the jurisdiction of military courts to civil-
ians was repulsed.-

There have been a number of decisions in
the lower Federal courts which have upheld
military trial of civilians performing services
for the Armed Forces in the field during
time of war. To the extent that these cases
can he justified, insofar as they involved trial
of persons who were not members of the
Armed Forces, they must rest on the Gov-
ernment’s war powers. In the face of an
actively hostile enemy, military commanders
necessarily have, broad power over persons
on the battlefront. From a time prior to
the adoption of the Constitution the extraor-
dinary circumstances present in an area of
actual fighting have been considered suf-
ficient to permit punishment of scme ci-
vilians in that area by military courts under
military rules. But neither Japan nor Great
Britain could properly be said to be an area

‘where active hostilities were underway at

the time Mrs. Smith and Mrs. Covert ¢com-
mitted their offenses or at the time they were
tried.

The Government urges that the conce'pt
in the field should be broadened to reach
dependents accompanying the military
forces overseas under the conditions of world
tension which exist at the present time. It
points out how the war powers include au-
thority to prepare defenses and to establish
our military forces in defensive posture
about the world. While we recognize that
the war powers of the Congress and the Ex-
ecutive are broad, we reject the Govern-
ment’s argument that present threats to
peace permxt military trial of civilians ac-
companying the Armed ¥orces overseas in
an area where no actual hostilities are under-
way. The exigencies which have required
military rule on the battlefront are not
present in areas where no conflict exists.
Military trial of civilians in the fleld is an
extraordinary jurisdiction, and it should not
be expanded at the expense of the Bill of
Rights. We agree with Colonel Winthrop,
an expert on military jurisdiction, who de-
clared: “A statute cannot be framed by which
a civilian can lawfully be made amenable to
the military jurisdiction in time of peace.”

As this Court stated in United Staies ex
rel. Toth v. Quarles (350 U. S. 11), the busi-
ness of soldiers is to fight and prepare to
fight wars, not to try civilians for their
alleged crimes. Traditionally, military jus-
tice has been a rough form of justice em-
phasizing summary procedures, speedy con-
victions, and stern penalties with a view to
maintaining obedience and fighting fitness
in the ranks. Because of its very nature
and purpose the military must place great
emphasis on discipline and efficiency. Cor-
respondingly, there has always been  less
emphasis in the military on protecting the
rights of the individual than in civilian
society and in civilian courts.

Courts-martial are typically ad hoc bodies
appointed by a military officer from among
his subordinates. They have always been
subject to varying degrees of command in-
fluence. In essence, these tribunals are
simply executive tribunals whose personnel
are in the executive chain of command.
Frequently, the members of the court-mar-
tial must look to the appointing officer for
promotions, advantageous assignments, and
efficiency ratings—in short, for their future
progress in the service. Conceding to mili-
tary personnel that high degree of honesty
and sense of justice which nearly all of them
undoubtedly have, the members of a court-
martial, in the nature of things, do not and
cannot have the independence of . jurors

i




: '.drawn from the general public or of civilian
Judges.

~“We recognize that a number of improve-
ments have been made in military justice
recently by engrafting more and more of the
methods of civilian courts on courts-martial.
In large part these ameliorations stem from
the reaction of civilians, who were inducted
during-the two World Wars, to their expe-
rience with military justice. Notwithstand-
ing the recent reforms, military trial does
riot give an accused the same protection

» which. exists in the civil courts. Looming

far above all other deficiencies of the mili-

tary trial, of course, are the absence of trial

by jury before an independent judge after
an indictment by a grand jury. Moreover,
the reforms are merely statutory; Congress—
and perhaps the President—can reinstate

" former practices, subject to any limitations

imposed by the Constitution, whenever it

" desires. ‘As yet it has not been clearly sef--
. tled to what extent the Bill of Rights and

other protective parts of the Constitution

" apply to military trials.

- It must be emphasized that every person
who comes within the jurisdiction of courts-
martial is subject -to military law—law that
is substantially different from the law which
governs civilian society. Military law is,
in many respects, harsh law which is fre-
quently cast in very sweeping and vague
terms. . It emphasizes the iron hand of dis-

.cipline ‘more that it does the even scales of
. justice. Moreover, it has not yet been defi-
" nitely established to what extent the Presi-
* dent, as Commander in Chief of the Armed

Forces, or his delegates, can promulgate, sup-
plement, or ‘change substantive military law
as well as the procedures of military courts
in time of peace, or in time of war. In any
event, Congress has given the President
"broad discretion to provide the rules govern-
ing military trials. For example, in these

" very cases a téchnical manual issued under

the President’s name with regard to the de-
fense of insanity in military trials was of

' critical importance in the convictions of

Mrs. Covert and Mrs. Smith. If the Presi-

. dent can provide rules of substantive law

as well as procedure, then he and his military
‘subardinates exercise legislative, executive,
‘ahd, judicial powers with respect to those
subject to military trials. Such blending of
functions in one branch of the Government
is the objectionable thing which the drafts-
men of the ‘Constitution endeavored to pre-
vent by providing for the separation of gov-
ernmental powers. :

In summary, “it still remains true that
niilitary tribunals have not been and prob-
.ably never can be constituted in such way
that they can have the same kind of quali-
fications that the Constitution has deemed
essential to fair trials of civilians in Federal

.courts.” In part this is attributable to the

inherent differences in values and attitudes
that separate the Military Establishment
from civilian society. In the military, by
necessity, emphasis must be placed on the
security and order of the group rather than

_on the value and integrity of the individual.

It is urged that.the expansion of military
Jurisdiction over civilians claimed here is
only slight, and that the practical necessity
for it is very great. The attitude appears
to be that a slight encroachment on the

' Bill of Rights and other safeguards in the

.Constitution need cause little concern. But
to hold that these wives could be tried by
the military would be a tempting precedent.

' Slight encroachments create new boundaries

‘from which legions of power can seek new
territory to capture. “It may be that it
is the obnoxious thing in its mildest and
least repulsive form; but -illegitimate and
unconstitutional practices get their frst
footing in that way; namely, by silent ap-
proaches and slight deviations from legal

~modes of procedure. This can only be obvi-
~, ated by adhering to the rule that constitu-
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tional provisions for the security of person-

and property- should be liberally construed.
A close and literal construction deprives
them of half their efficacy, and leads to grad-
ual depreciation of the right, as if it con-
sisted more in sound than in substance. It
is the duty of courts to be watchful for the
constitutional rights of the citizen, and
against any stealthy encroachments thereon.”
Moreover we cannot consider this encroach-
ment a slight one. Throughout history many
transgressions by the military have been
called slight and have been justified as rea-
sonable in light of the uniqueness of the
times. We cannot close our eyes to the fact
that today the peoples of many nations are
ruled by the military.

We should not break faith with this Na-
tion's tradition of keeping military power
subservient to civilian authority, a tradition
which we believe is firmly embodied in the
Constitution. The country has remained
true to that faith for almost 170 years. Per-
haps no group in the Nation has been truer

.than military men themselves. Unlike the

soldiers of many other- nations, they have

- been content to perform their military duties

in defense of the Nation in every period of
need and to perform those duties well with-
out attempting to usurp power which is not
theirs under our system of constitutional
government.

Ours is a Government of divided authority
on the assumption that in division there is
not only strength but freedom from tyranny.
And under our Constitution courts of law
alone are given power to try civilians for
their offenses against the United States.
The philosophy expressed by Lord Coke,
speaking long ago from a wealth of experi-
ence, is still timely:

“God send me never to live under the
law of conveniency or discretion. Shall the
soldier and justice sit on one bench, the
trumpet will not let the cryer speak in
Westminster Hall.”

In No. 701, Reid v. Covert, the judgment
of the district court directing that Mrs.
Covert be released from custody is affirmed.

In No. 713, Kinsella v. Hrueger, the judg-
ment of the district court is reversed and
the case is remanded with ‘instructions to
order Mrs. Smith released from custody.
Reversed and remanded.

Mr. Justice Whittaker took no part in the
consideration or decision of these cases.

SUrPREME COURT OF THE UNITED STATES, NoOS.
701 anp 713, OCroBER TERM, 1955—CURTIS
REID, SUPERINTENDENT OF THE DISTRICT OF
COLUMBIA JAIL, APPELLANT, ¥. CLARICE B.
CovERT; NINA KINSELLA, WARDEN OF THE
FEDERAL REFORMATORY FOR WOMEN, ALDER-
SON, WEST VIRGINIA, PETITIONER, . WALTER
KRUEGER, ON REHEARING JUNE 10, 1957

Mr. Justice Frankfurter, concurring in the
result.

These cases involve the constitutional
power of Congress to provide for trial of
civilian dependents accompanying members
of the Armed Forces abroad by court-martial
in capital cases. The normal method of trial
of Federal offenses under the Constitution is
in a civilian tribunal. Trial of offenses by
way of court-martial, with all the char-
acteristics of its procedure so different from
the forms and safeguards of procedure in the
conventional courts, is an exercise of excep-
tional jurisdiction, arising from the power
granted to Congress in article I, section 8,
clause 14, of the Constitution of the United
States “To make rules for the Government
and regulation of the land and naval forces.”
Dynes v. Hoover, (20 How. 65); see Toth v.
Quarles (350 U. S. 11}; Winthrop, Military
Law and Precedents (2d ed. 1896), 52. Ar-
ticle 2 (11) of the Uniform Code of Military
Justice, 64th United States Statutes at Large,
pages 107, 109, title 50, Unitéd States Code,
section 6§32, and its predecessors were

passed as an exercise of that power, and
the agreements with England and Japan
recognized that the jurisdiction to be ex-
ercised under those agreements was based
on the relation of the persons involved to the
military forces. .See the agreement with
Great Britain (57 Stat. 1193, E. A. S. No.
355) and the United States of America
(Visiting Forces) Act (1942, 5 and 6 Geo. 6,
ch. 31); and the 1952 administrative agree-
ment with Japan (3 U. S. Treaties and Other
International Agreements 3341, T. I. A. S.
No. 2492).

Trial by court-martial is constitutionally
permissible only for persons who can, on a
fair appraisal, be regarded as falling within
the authority given to Congress under arti-
cle I to regulate the “land and naval forces,”
and who therefore are not protected by
specific provisions of article III and the fifth
and sixth amendments. It is, of course,
true that, at least regarding the right to
a grand-jury indictment, the fifth amend-
ment is not unmindful of the demands of
military discipline. Within the scope of
appropriate construction, the phrase “except
in cases arising in the land and naval forces”
has been assumed also to modify the guar-
anties of speedy and public trial by jury.
And so, the problem before us is not to be
answered by recourse to the literal words
of this exception. The cases cannot be de-
cided simply by saying that since these
women were not in uniform, they were not
“in the land and naval forces.” The Court’s
function in constitutional adjudications is
not exhausted by a literal reading of words.
It may be tiresome, but it is nonetheless
vital, to keep our judicial minds fixed on
the injunction that “it is a Constitution we
are expounding.” M’Culloch v. Maryland
(4 Wheat. 3186, 407). Although Winthrop
in his treatise states that the Constitution
“clearly distinguishes.the military from the
civil class as separate communities” and
“recognizes no third class which is part civil
and part military—military for a particular
purpose or in a particular situation, and
civil for all other purposes and in all other
situations. * * *” Winthrop, Military Law
and Precedents (2d edition 1896), 145, this
Court, applying appropriate methods of con-
stitutional interpretation, has long held, and
in a variety of situations, that in the exercise
of a power specifically granted to it, Con-
gress may sweep in what may be necessary
tc make effective the explicitly worded
power. See Jacob Ruppert v. Caffey (251
U. 8. 264) especially 289 and following;
Purity Exiract Co. v. Lynch (226 U. S. 192,
201); Railroad Commission v. Chicago, Bur-
lington & Quincy R. Co. (2567 U. S. 563, 588).
This is the significance of the necessary
and proper clause, which is not to be con-
sidered so much a separate clause in article
I, section 8, as an integral part of each of
the preceding 17 clauses. Omnly thus may
be avoided a strangling literalness in con-
struing. a document that is not an enumer-
ation of static rules but the living frame-
work of Government designed for an unde-
fined future. M’Culloch v. Maryland (4
Wheat. 316); Hurtado v. California (110
U. S. 516, 530-531).

Everything that may be deemed, as the
exercise of an allowable judgment by Con-
gress, to fall fairly within the conception
conveyed by the power given to Congress
“to make rules for the government and
regulation of the land and naval forces”
is comstitutionally within that legislavive
grant and not subject to revision by the
independent judgment of the Court. To be
sure, every event or transaction that bears
some relation to “the land and naval forces”
does not ipso facto come within the tolerant
conception of that legislative grant. The
issue in these cases involves regard for con-
siderations not dissimilar to those involved
in a determination under the due process
clause. Obviously, the practical situations
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before us bear some relation to the military.
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military authorities, this court cannot spec-

ents or other civilians. I do say that we are

Yet the question for this Court is not merely
whether the relation of these women to the
«1and and naval forces” is sufficiently close
to preclude the necessity of finding that
Congress has been arbitrary in its selection
of a particular method of trial. For al-
though we must look to article I, section 8,
clause 14, as the immediate justifying power,
it is not the only clause of the Constitution
to be taken into account. The Constitution
is an organic scheme of government to be
dealt with as an entirety. A particular pro-
vision cannot be dissevered from the rest
of the Constitution. Our conclusion in
these cases therefore must take due account
of article III and the fifth and sixth amend-
ments. We must weigh all the factors in-
volved in these cases in order to decide
whether these women dependents are so
closely related to what Congress may allow-
ably deem essential for the effective “‘govern-
ment and regulations of the land and naval
forces” that they may be subjected to court-
martial jurisdiction in these capital cases,
when the consequence is loss of the protec-
tions afforded by article III and the fifth and
sixth amendments.

We are not concerned here even with the
possibility of some alternative nonmilitary
type of trial that does. not contain all the
safeguards of article III and the fifth and
sixth amendments. We must judge only
what has been enacted and what is at issue.
It is the power actually asserted by Congress
under article I, section 8, clause 14, that
must now be adjudged in the light of article
III and the fifth and sixth amendments. In
making this adjudication, I must emphasize
that it is only the trial of civilian depend-
ents in a capital case in time of peace that
is in question. The Court has not before
it, and therefore I need not intimate any
opinion on, situations involving civilians, in
the sense of persons not having a military
status, other than dependents. Nor do we
have before us a case involving a noncapital
crime. This narrow delineation of the issue
is merely to respect the important restric-
tions binding on the Court when passing on
the constitutionality of an act of Congress.
“In the exercise of that jurisdiction, it is
bound by two rules, to which it has rigidly

‘ adhered, one, never to anticipate a question
of constitutional law in advance of the ne-
cessity of deciding it; the other never to
formulate a rule.of constitutional law
broader than is required by the precise facts
to which it is to be applied. These rules
are safe guides to sound judgment. It is the
dictate of wisdom to follow them closely and
carefully.” Steamship Co. V. Emigration
Commissioners (113 U. S. 33, 39).

We are also not concerned here with the
substantive aspects of the grant of power to
Congress to make rules for the Government
and regulation of the land and naval forces.
What conduct should be punished and what
constitutes a capital case are matters for Con-
gressional discretion, always subject, of
course, to any specific restrictions of the
Constitution. These cases involve the valid-~
ity of procedural conditions for determining
‘the commission of a crime in fact punishable
by death. The taking of life is irrevocable.
Tt is in capital cases especially that the bal-
ance of conflicting interests must be
weightéd most heavily in favor of the proced-
ural safeguards of the Bill of Rights. Thus,
in Powell v. Alabama (287 U. S. 45, 71), the
fact “above all that they stood in deadly peril
of their lives” led the Court to conclude that
the defendants had been denied due process
by the failure to allow them reasonable time
to seek counsel and the failure to appoint
counsel. I repeat. I do not mean to imply
that the considerations that are controlling
in capital cases involving civilian dependents
‘are constitutionally irrelevant in capital
cases involving civilians other than depend-
ents or in noncapital cases involving depend-

dealing here only with capital cases and
civilian dependents.

The Government asserts that civilian de-
pendents are an integral part of our Armed
Forces overseas and that there is substantial
military necessity for subjecting them to
court-martial jurisdiction. The Government
points out that civilian dependents go
abroad under military auspices, live with
military personnel in a military comrmunity,
enjoy the privileges of military facilities, and
that their conduct inevitably tends to infiu-
ence military discipline.

The prosecution by court-martial for capi-
tal crimes committed by civilian dependents
of members of the Armed Forces abroad is
hardly to be deemed, under modern condi-
tions, obviously appropriate to the effective
exercise of the power to make rules for the

Government and regulation of the land and

naval forces when it is a question of de-
ciding what power is granted under article I
and, therefore, what restriction is made on
article III and the fifth and sixth amend-
ments. I do not think that the proximity,
physical and social, of these women to the
land and naval forces is, with due regard
to all that has been put before us, so clearly
demanded by the effective Government and
regulation of those forces as reasonably to
demonstrate a justification for court-martial
jurisdiction over capital offenses.

The Government speaks of the “great po-
tential impact on military discipline’ of these
accompanying civilian dependents. This
cannot be denied, nor should its implica-
tions be minimized. But the notion that
discipline over military personnel is to be
furthered by subjecting their civilian de-
pendents to the threat of capital punishment
imposed by court-martial is too hostile to
the reasons that underlie the procedural
safeguards of the Bill of Rights for those
safeguards to be displaced. It is true that
military discipline might be affected seri-
ously if civilian dependents could commit
murders and other capital crimes with im-
punity. No one, however, challenges the
availability to Congress of a power to pro-
vide for trial and punishment of these de-
pendents for such crimes. The method of
trial alone is in issue. The Government sug-
gests that if trial in an article III court
subject to the restrictions of the fifth and
sixth amendments is the only alternative,
such a trial could not be held abroad prac-
ticably, and it would often be equally im-
practicable to transport all the witnesses
back to the United States for trial. But
although there is no need to pass on that
issue in this case, trial in the United States
is obviously not the only practical alterna-
tive and other alternatives may raise dif-
ferent constitutional questions. The Gov-
ernment’s own figures for the Army show
that the total number of civilians (all ci-
vilians serving with, employed by, or accom-
panying the Armed Forces overseas and not
merely civilian dependents) for whom gen-
eral courts-martial for alleged murder were
deemed advisable was only 13 in the 7 fiscal
years, 1950-56. It is impossible to ascertain
from the figures supplied to us exactly how
many persons were tried for other capital
offenses, but the figures indicate that there
could not have been many. There is noth-
ing to indicate that the figures for the other
services are more substantial. It thus ap-
pears to be a manageable problem within
the procedural restrictions found necessary
by this opinion. )

A further argument is made that a decision
adverse to the Government would mean that
only a foreign trial could be had. Even as-
suming that the NATO Status of Forces
Agreement, (4 U. 5. Treaties and Other Inter-
national Agreements 1792, T. I. A. 5. No. 2846)
covering countries where a large part of our
Armed Porces are stationed, gives jurisdic-
tion to the United States only thraugh its

ulate that any given nation would be un-
willing to grant or continue such extrater-

ritorial jurisdiction over civilian dependents

" in capital cases if they were to be tried by

some other manner than court-martial. And
even if such were the case, these civilian de-
pendents would then merely be in the same
position as are soO many Federal employees
and their dependents and other United States
citizens who are subject to the laws of for-
eign nations when residing there. See also
the NATO Status of Forces Agreement,
supra, article VII, sections 2, 3.

The Government makes the final argu-
ment that these civilian dependents are part
of the United States military contingent
abroad in the eyes of the foreign nations con-
cerned and that their conduct may have a
profound effect on our relations with these
countries, with a consequent effect on the
Military Establishment there. But the argu-
mend that military courts-martial in capital
cases are necessitated by this factor assumes
either that a military court-martial con-
stitutes a stronger deterrent to this sort of
conduct or that in the absence of such a trial
no punishment would be meted out and our
foreign policy thereby injured. The reasons
why these considerations carry no convic-
tion have already been indicated.

I therefore conclude that in capital cases
the exercise of court-martial jurisdiction
over civilian dependents in time of peace
cannot be justified by article I, considered
in connection with the specific protections
of article III and the fifth and sixth amend-
ments.

Since the conclusion thus reached differs
from what the Court decided last term, a de-
cent respect for the judicial process calls for
reexamination of the two grounds that then
prevailed. The court sustained its action on
the authority of the cases dealing with the
power of Congress to make all needful rules
and regulations for the territories, rein-
forced by In re Ross (140 U. S. 453), in which
this Court, in 1891, sustained the criminal
jurisdictian of a consular court in Japan.
These authorities grew out of, and related to,
specific situations very different from those
now here. They do not control or even em-
barrass the problem before us.

Legal doctrines are not self-generated ab-
stract categories. They do not fall from the
sky; nor are they pulled out of it. They have
a specific judicial origin and etiology
They derive meaning and content from the
circumstances that gave rise to them and
from the purposes they were designed to
serve. To these they are bound as is a live
tree to its roots. Doctrines like those ex-
pressed by the Ross case and the series of
cases beginning with American Insurance Co.
v. Canter (1 Pet. 511), must be placed in their
historical setting. They cannot be wrenched
from it and mechanically transplanted into
an alien, unrelated context without suffering
mutilation or distortion. “If a precedent in-
volving a black horse is applied to a case
involving a white horse, we are not excited.
1f it were an elephant or an animal ferae
naturae or a chose in action, then we would
venture into thought. The difference might
make a difference. We really are concerned
about precedents chiefly when their facts
differ somewhat from the facts in the case
at bar. Then there is a gulf or hiatus that
has to be bridged by a concern for principle
and a concern for practical results and prac-
tical wisdom.” Thomas Reed Powell, Vaga-
ries and Varieties in Constitutional Inter-
pretation 36. This attitude toward prece-
dent underlies the whole system of our case
law. It was thus summarized by Mr. Justice
Brandeis: “It is a peculiar virtue of our
system of law that the process of inclusion
and exclusion, so often employed in de-
veloping a rule, is not allowed to end with
its enunciation and that an expression in an
opinion yields later to the impact of facts
unforeseen.” Jaybird Mining Co.v. Weir (271
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U. S. 609, 613 (dissenting)). - Especially is-
- this attitude to be observed in constitutional -

controversies.

The Territorial cases relied on by the-

Court last term held that certain specifie
constitutional restrictions on the Govern-
" ment did not automatically apply in the
acquired. Territories of-Florida, Hawaii, the
Philippines, or Puerto Rico. In these cases,
the Court drew its decisions from the power
of Congress to “make all needful rules and
regulations respecting the Territory * * *

belonging to the United States,” for which-

provision is made in article IV, section 3.
The United States from time to time ac-

quired lands in which many of our laws and-

customs found an uncongenial soil because
they ill accorded with the history and habits
~-of their people. Mindful of all relevant
provisions of the Constitution and not al-
lowing one to ‘frustrate another—which is
the guiding thought of this opinion—the
* «Court found it necessary to read articlg IV,
- Section 8 together with the fifth and sixth
amendments and article XII in the light of
those circumstances. The. question arose
most fréquently with respect to the estab-
- “lishment of trial by jury in possessions in
. 'which such a system was wholly without
antecedents. - The Court consistently held

with respect to such Territory that Con- .

" gressional power under article IV, section 3

W8S not .restricted by the requirement of

article I, section 2, clause 3, and the sixth
amendment of providing trial by jury.

- “If theright to trial by jury were a funda--

mental right which goes wherever the Juris-

diction of the United States extends, or ir-

Congress, in framing laws for outlying ter-
~Titory belonging to the United States, was
- obliged to establish that system by affirma-
tive legislation, it would follow that, no
matter what the needs or capacities of the
people, trial by jury, and in no other way,
must be forthwith established, although the
result may be to work injustice and pro-
voke disturbance rather than to aid the
orderly - administration of justice. If the
United States, impelled by its duty or ad-
vantage, shall acquire territory peopled by
savages, and of which it may dispose or not
hold for” ultimate admission to statehood,
- if this doctrine is sound,.it must establish
. there the trial by jury.  To state such a
proposition demonstrates the impossibility
of carrying it into practice. Again, if the
" United States shall acquire by treaty the
cession of territory having an established
system of jurisprudence, where jury trials
are unknown, but a method of fair and
orderly trial prevails under an acceptable
and long-established code, the preference of
the people must be disregarded, their estab~
lished eustoms ignored and they themselves
coerced to accept, in advance of incorpora-
tion into the United States a system of trial
unknown to them and unsuited to their
needs. We do not think it was intended, in
giving power to Congress to make regula-
tions for the territories, to hamper its
exercise with this condition.” Dorr v. United
States (195 U. S. 138, 148.)

The fundamental right test is the one
which the Court has consistently enunciated
in the long series of cases—e. g., American
Ins. Co. v. Canter (1 Pet. 511); De Lima v.
Bidwell (182 U, S. 1); Downes v. Bidwell (182
U. 8. 244); Dorr v. United States (195 U. S.
'138); Balzac V. Porto Rico (258 U. S. 298)—
dealing with claims of constitutional restric-
tions on the power of Congress to make all
needful rules and regulations for governing
the unincorporated territories. The process
of decision appropriate to the problem, led
to a detailed examination of the relation of
the specific territory to the United States.
This examination, in its similarity to analysis
in terms of dque process, is essentially the
same as that to be made in the present cases
in weighing Congressional power to make
rules for the government and regulation of
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the-land and naval -forces against the safe-.
guards of article IIT and the fifth and sixth
amendments.

- The results in the cases that arose by rea-

son of the acquisition of exotic territory do.

not control the present cases for the terri-
torial cases rest specifically on article IV, sec-

tion 38, which is a grant of power to Con-

gress to deal with territory and other Gov-
ernment property. Of course the power
sought to be exercised in Great Britain and
Japan does not relate to territory. The
Court's opinions in the territorial cases did
not lay down a broad principle that the pro-
tective provisions of the Constitution do not

apply outside the continental limits of the.

United States. This Court considered the

particular situation in each newly acquired.

territory to determine whether the grant to
Congress of power to govern territory was
restricted by a specific provision of the Con-
stitution. . The territorial cases, in the em-~
phasis put by them on the necessity for con-
sidering the specific circumstances of each
particular case, are thus relevant in that they
provide an illustrative method for harmoniz-
ing constitutional provisions which appear,
separately considered, to be conflicting.

The Court last term relied on a second
source of authority, the consular court case,
In re Ross (140 U. S. 453). Pursuant to a
treaty with Japan, Ross, a British subject
but a2 member of the crew of a United States
ship, was tried and convicted in a consular
court in Yokohama for murder of a fellow
seaman while the ship was in Yokohama
Harbor. His application for a writ of habeas
corpus to a United States circuit court was
denied, 4¢ F. 185, and on appeal here, the
Judgment was affirmed. This Court set
forth the ground of the circuit court, “the
long and uniform acquiescence by the exec-
utive, administrative and legislative depart-
ments of the Goverument in the validity of
the legislation,” 140th United States Re-
ports, at page 461, and then stated:

“The circuit court might have found an
additional ground for not calling in ques-~
tion the legislation of Congress, in the uni-
form practice of civilized governments for
centuries to provide consular tribunals in
other than Christian- countries * * * for

the trial of their own subjects or citizens

for offenses committed in those countries,
as well as for the settlement of civil dis-
putes between them; and in the uniform
recognition, down to the time of the forma-
tion of our Government, of the fact that
the establishment of such tribunals was
among the most important subjects for
treaty stipulations. * * *

“The treatymaking power vested in our
Government extends to all proper subjects
of negotiation with foreign governments. I
can, equally with any of the former or pres-
ent governments of Europe, make treaties
providing for the exercise of judicial author-
ity in other countries by its officers appointed
to reside therein. .
. “We do not understand that any question
is made by counsel as to its power in this
respect. His objection is to the legislation
by which such treaties are carried out * * *,

“By the Constitution a government is
ordained and established ‘for the United
States of America,’ and not for countries
outside of their limits. The guarantees it
affords against accusation of capital or in-
famous crimes, except by indictment or pre-
sentment by a grand jury, and for an im-
partial trial by a jury when thus accused,
apply only to citizens and others within the
United States, or who are brought there for
trial for alleged offenses committed else-
Wwhere, and not to residents or temporary
sojourners-abroad. * * *. The Constitution
can have no operation in another country.
When, therefore, the representatives or offi~
cers of our Government are permitted to
exercise authority of any kind in another

country, it must be on such conditions as

August 29.

the two countries may.agree, the laws of .
neither one being obligatory upon the other.
The deck of a private American vessel, it is
true, is considered for many purposes con-
structively as territory of the United States,
yet persons on. board of such vessels, whether
officers, sailors, or passengers, cannot invoke
the protection of the provisions referred to
until brought within the actual territorial
boundaries of the United States.” (140
U. 8., at 462-464.)

One observation should be made at the
outset about the grounds for decision in
Ross. Insofar as the opinion expressed a
view that the Constitution is not operative
outside the United States—and apparently
Mr. Justice Field meant by “United States”
all lands over which the United States flag
flew, see John W. Burgess, How May the.
United States Govern Its Extra-Continental.
Territory? (14 Pol. Sci. Q. 1 (1899))—it ex-
pressed & notion that has long since evapo-
rated. Governmental action abroad is ‘per-
formed under both the authority and the.
restrictions of the Constitution—for ex-
ample, proceedings before American mili-.
tary tribunals, whether in Great Britain or
in the United States, are subject to the ap-
plicable restrictions- of the Constitution.
See opinions in Burns v. Wilson (346 U. S..
137). . : S
The significance of the Ross case and its
relevance to the present cases cannot be.
assessed unless due regard is accorded the
historical context in which that case was
decided.. Ross is not rooted in any abstract
principle or comprehensive theory touching
constitutional power or its restrictions. It
was decided with reference to a very par-
ticular, practical problem with a long his-
tory. To be mindful of this does not
attribute to Mr. Justice Field’s opinion some.
unavowed historical assumption. On behalf
of the whole court, he spelled out the con-
siderations that controlled it:

“The practice of European governments to
send officers to reside in foreign countries,
‘authorized to exercise a limited jurisdiction
over vessels and seamen of their country, to
watch the interests of their countrymen
and to assist in adjusting their disputes and
protecting their commerce, goes back to a
very early period, even preceding what are
termed the Middle Ages. * * * In other
than Christian countries they were, by
treaty stipulations, usually clothed with au-
thority to hear complaints against their
countrymen and to sit in judgment upon
them when charged with public offenses.
After the rise of Islamism, and the spread
of its followers over eastern Asia and other
countries bordering on the Mediterranean,
the exercise of this judicial authority be-
eame a matter of great concern. The in-
tense hostility of the people of Moslem
faith to all other sects, and particularly, to
Christians, affected all their intercourse, and
all proceedings had in their tribunals. Even
the rules of evidence adopted by them
placed those of different faith on unequal

grounds in any controversy with them. For

this cause, and by reason of the barbarous
and cruel punishments inflicted in those
countries, and the frequent use of torture
to enforce confession from parties accused,
it was a matter of deep interest to Chris-
tian governments to withdraw the trial of
their subjects, when charged with the com-
migsion of a public offence, from .the ar-
bitrary and despotic action of the local offi-
cials. Treaties conferring such jurisdiction
upon these consuls were essential to the
peaceful residence of Christians within those
countries and the successful prosecution of
commerce with their people.” One Hun-
dred and Fortieth United States Reports, at
page 463, ’ ’
“It is true that the occasion for consular
tribunals in Japan may hereafter be less
than at present, as every year that country
Pprogresses in civilization and in the assimi-
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lation of its system of judicial procédure‘ to-

that of Christian countries, as well as in.

the improvement of its penal. statutes; but.
the system of consular tribunals * * ¢ is
of the highést importance, ‘and their estab-
lishment in.other than Christian countries,
where our people may desire to go in pur-
suance of commerce, will often be’ essential
for the protection of their persons and prop-’
erty” (id., at 480).

1t is important to have a lively sense of
this background before attempting to draw
on the Ross case. Historians have traced
grants of extraterritorial rights as far back
as the permission given by Egypt in the 12th’
or 13th century B. C. to the merchants of
Tyre to establish factories on the Nile and
to live under their own law and practice their
own religion. Numerous other instances of
persons living under their own law in foreign:
lands existed in the later pre-Christian era
and during the Roman Empire and the so-
called Dark and Middle Ages—Greeks in
Egypt, all sorts of foreigners in Rome, in-
habitants of Christian cities and states in
the Byzantine Empire, the Latin kingdoms
of the Levant, and other Christian cities and
states, Mohammedans in the Byzantine Em-
pire and China, and many others lived in
foreign lands under their own law. While
the origins of this extraterritorial jurisdic-.
tion may have differed in each country, the.
notion that law was for the benefit of the’
citizens of a country and its advantages not
for foreigners appears to have been an im-
portant factor. Thus, there existed a long-
established custom of extraterritorial juris-
diction at the beginning of the 15th century
when the complete conquest of ‘the.Byzan-.
tine Empire by the Turks and the.establish-
ment of the Ottoman Empire substantially
altered political relations between Christian
Europe and the Near East. Bub commercial
relations continued, and in 1535 Francis I
of France negotiated a treaty with Suleiman.
T of Turkey that provided for numerous
extraterritorial rights, including criminal
and civil jurisdiction over all disputes among
French subjects. (1 Ernest Charriére, Nego-.
tiations de la France dans le Levant 283.)
Other nations and eventually the United
States in 1830 (8 Stat. 408), later negotiated
similar treaties with the Turks. (¥or a more
complete history of the development of ex-
traterritorial rights and. consular jurisdic-
tion, see 1 Calvo, Le Droit International
Théorique et Pratique (5th ed., Rousseau,
1896), 2-18, 2 id., 9-12; Hinckley, American
Consular Jurisdiction in the Orient, 1-9;
1 Miltitz, Manuél des Consuls passim; Ravn-
dal, The Origin of the Capitulations and of
the Consular Jurisdiction, S. Doc. No. 34,
67th Cong., 1st sess. 545, 56-86; Shih Shun
Liu, Extraterritoriality, 23-66; Twiss, The
Law of Nations (1884 ed.), 443-457.)
" The emergence of the nation-state in
Europe and the growth of the doctrine of
absolute territorial sovereignty changed the
nature of extraterritorial rights. No longer
were strangers to be denied the advantages
of local.law. Indeed, territorial sovereignty
meant the exercise of sovereignty over all
residents within the borders of the state,
and the system of extraterritorial consular
jurisdiction tended to die out among Chris-
tian nations in the 18th and 19th centuries.
But a new justification was found for the
continuation of that jurisdiction in those
countries whose systems of Jjustice were
considered inferior, and it was this strong
feeling with respect to Moslem and Far
Eastern countries that was refiected, as we
have seen, in the Ross gpinion., . -

Until 1842, China had asserted control
over all foreigners within ‘its territory (Shih
Shun ILiu, op..cit. suprd, 76-89) but, as a
result of the Opium War, Great Britain
negotiated a treaty with China whereby she
obtained consular: offices in five open ports
and was granted extraterritorial rights over
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her citizens. On July 3, 1844, Caleb Cushing
negotiated a similar treaty on behalf of the
United States (8 Stat. 592). In a letter to
Secretary of State Calhoun, he explained:
«y entered China with the formed general
conviction that the United States ought not
to concede to any foreign state, under any

circumstances, jurisdiction over the life and’

liberty of a citizen of the United States,

unless that foreign state be of our own '’

family of nations—in a word a Christian
state.” Quoted in 7 Op. Atty. Gen. 495, 496~
497. TLater treaties continued the extra-
territorial rights of the United States, and
the treaty of 1903 contained the following
article demonstrating the purpose of those
rights: :

“The Government of China having ex-
pressed a strong desire to reform its judicial
system and to bring it into accord with
that of western, nations, thé United States

agrees to give every assistance to such re-

form and will also be prepared to relinquish
extra-territorial rights when satisfied that
the state of the Chinese laws, the arrange-
ments for their administration, and other
considerations warrant it in doing so” (33
Stat. 2208, 2215).

The first treaty with Japan was negotiated
by Commodore Perry in 1854 (11 Stat. 597).
It opened two ports, but did not provide for
any exercise of judicial powers by United
States officials. Under the treaty of 1857
(11 Stat. 723), such power was given, and
jatéer treaties, which opened up further Jap-
anese cities for trade and residence by United
States citizens, retained these rights. The
treaty of 1894, effective on July 17, 1899,
however, ended these extraterritorial rights
and. Japan, even though 2a non-Christian
nation, came to occupy the same status as,
Christian nations (29 Stat. 848). The ex-
ercise of criminal jurisdiction by consuls
over United States citizens was also. pro-
vided for, at one time or another, in treaties
with Borneo (10 Stat. 908, 910); Siam (11
Stat. 683, 684); Madagascar (15 Stat. 491,
492); Samoan Islands (20 Stat. 704); Korea
(23 Stat. 720, 721); Tonga Islands (25 Stat.
1440, 1442) and, by virtue of most-favored-
nation clauses, in treaties with Tripoli (8
Stat. 154); Persia (11 Stat. 709)3 the Congo
(27 Stat. 926); and Ethiopia (33 Stat. 2254).
The exercise ‘of criminal jurisdiction was
also provided for in a treaty with Morocco
(8 Stat. 160), by virtue of a most-favored-
nation clause and by virtue of a clause
granting jurisdiction if “any citizens of the
United States * * * shall have any disputes
with each other.” The word “disputes” has

. been interpreted by the International Court

of Justice to comprehend criminal as well
as civil disputes. France V. United States
(I. C. J. Rept. 1952, p. 176, 188-189.) The
{reaties with Algiers (8 Stat. 183, 224, 244);
Tunis (8 Stat. 157); and Muscat (8 Stat.
458) contained similar disputes clauses.
The judicial power exercised by consuls
was defined by statute and was sweeping:
“«Jurisdiction in both criminal and civil
matters shall, in all cases, be exercised and,
enforced in conformity with the laws of the
United States, which are hereby, so far as is
hecessary to execute such treaties, respec-
tively, and so far as they are suitable to carry
the same into efféct, extended over all citi-
zens of the United States in those countries,
and over all others to the extent that the
terms of the treaties, respectively, justify or
require. But in all cases where such laws
are not adapted to the object, or are deficient
in the provisions necessary to furnish suit-
able remedies, the common law and the: law
of equity and admiralty shall be extended
in like manner over such citizens and others
in those countries; and if neither the coms-
mon law, nor the law of equity or admiralty,
nor the statutes of the United States, fur-
nish appropriate and sufficient remedies, the
ministers in those countries, respectively,
shall, by decrees and regulations which shall
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have the force of law, supply such defects
and deficiencies.” (Rev. Stat. sec. 4086.).

. The consuls, then, exerciced not only.
executive and judicial power, bub legislative
power as well.

The number of people subject to the juris-
diction of these courts during their most-
active periods appears to have been fairly
small. In the Chronicle - & Directory for
China, Japan, and the Philippines, for the
year 1870, there is a listing of the total num-
ber of foreign, not just United States, resi-
dents in these three places. The list is 81
pages long, with a total of some 4,500 per-
sons (pp. 54-134). This same publica-
tion gives the following information about
Japan.  “The number of foreigners settled
in Japan is as yet very small.’ At the end
of the year 1862, the foreign community at’
Kanagawa, the principal of the three ports.
of Japan open to aliens, consisted of * * *
38 Americans * * * and in the latter part of
1864 the permanent foreign residents at
Kanagawa had increased to 300, not'counting
soldiers, of which number * * * about 80
[were]- Americans. * * * ‘At Nagasaki, the-
second port of Japan thrown open to foreign.
trade by the Government, the number of
alien settlers was as follows on the 1st of
January 1866: * * * American citizens,,
32. * * * A third port opened to European
and American traders, that of Hakodadi, in’
the north of Japan, was deserted, after a
lengthened trial, by nearly all the foreign
merchants settled there * * *.” (Appen-
dix, p. 353.) The Statesman’s Yearbook'
of 1880 shows: China at the end of 1888:
1,020 Americans (p. 411);.Japan in 1887,
711 Americans (p. 709); Morocco, 1889 -esti~
mate: “The number of Christians is very
small, not exceeding 1,500” (p. 739).
The Statesman’s Yearbook of 1801 shows:
China at the end of 1899: 2,335 Americans
(p. 484); Japan, December 31, 1898, just be-
fore the termination of our extraterritorial
rights: 1,165 Americans (p. 809); Morocco:
“The number of Christians does not exceed
6,000; the Christian population of Tangier
alone probably amounts to 5,000” (p. 851).
These figures of course do not include-those
civilians temporarily in the country coming’
within consular jurisdiction. .

The consular court jurisdiction, then, was’
exercised in countries whose legal systems
at the time were considered so inferior that
justice could not be obtained in them by
our citizens. The existence of these courts
was based on long-established custom and.
they were justified as the best possible
means for securing justice for the few Amer-~
icans present in those countries. The Ross’
case, therefore, arose out of, and rests on,
very special, confined circumstances, and
cannot be applied automatically to the pres-
ent situation, involving hundreds of thou-
sands of American citizens in countries with
civilized systems of justice. If Congress had
established consular courts or some other
nonmilitary procedure for trial that did
not contain all the protections afforded by
article IIX and the fifth and sixth amend-
ments for the trial of civilian dependents of
military personnel abroad, we would bhe
forced to a detailed analysis of the situation
of the civilian dependent population abroad
in deciding whether the Ross case should be.
extended to cover such a case. It is not
necessary to do this in the present cases
in view of our decision that the form of
trial here provided cannot constitutionally
be justified.

The Government, apparently recognizing
the constitutional basis for the decision in
Ross, has, on rehearing, sought to show that
civilians in general and civilian dependents
in particular have.been subject to military
order and discipline ever since the colonial
period. The materials it has submitted
seem too episodic, too meager, to form a
solid basis in history, preceding and con-
temporaneous with the framing of the
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Constitution, for constitutional adjudica-
tion. What has been urged on us falls far
too short of proving a well-established prac-
tice—to be deemed to be infused into the
Constitution—of court-martial jurisdiction,
certainly not in capital cases, over such
civilians in timé of peace.

Mr. President, the decision which I
have read in the REecorp is in the
case of Curtis Reid, Superintendent of
the District of Columbia Jail, Appellant,
against Clarice B. Covert, and Nina Kin-
sella, Warden of the Federal Reforma-
tory for Women, Alderson, W. Va.,
petitioner, against Walter Krueger. The
opinion, which was written by Mr. Jus-
tice Black, was concurred in by the Chief
Justice, Mr. Justice Douglas, and Mr.
Justice Brennan. It pointed out clearly
that even though the court-martial so
provided, the jury trial could not be
denied to civilians accompanying the
Armed Forces. It is very clear on that
point, .

There was a concurring opinion, which
I have just included in the REcorp, by
Justice Frankfurter, which upholds that
contention.

There is no question that under the
United States Constitution citizens.are
entitled to a trial by jury. It cannot be
left to the discretion of a Federal judge
to say whether he is going to grant a trial
by jury. It cannot be left to the Con-
gress to say that if the punishment is
only a $300 fine or 45 days imprisonment
we will let the judge try the case, but if
it is above that the defendant can get a
jury trial. That simply does not make
sense. If violates the Constitution and
is in derogation of the administration of
justice in this country. As someone has
said, it is'a split-level statute.

Mr. President, on May 9, 1957, before
the mountain and plain regional meet-
ing of the American. Bar Association. in.
Denver, Colo., Associate Justice William
J. Brennan, Jr., of the Supreme’ Court,
made an address on our judicial systems.
In this address he discussed the advan-
tages of our traditional jury-trial system.
Because of the clear, straightforward na-~

ture of this address, I want to quote the -

following statement made by Justice
Brennan. Thisis what he said: o

- We hear much, for example, of the proposal
that we turn all automobile-accident litiga-
tion over to an administrative agency. “The
idea is that, because automobile litigation
accounts. for a major part of court business,
the simple solution is to dispose of the prob-
lem by throwing it out the window. What an
abject abdication of our profession’s respon-
sibility to provide judicial justice for our
citizens. But, at best, there is utterly no hope
for that idea, at least not in our lifetimes,
when the job of judicial reform must be done.
It will be a long day before our society will
pay the price of damages for every automobile
injury or death without regard to the fault
of the person injured or killed. There is no
true analogy between compensation for the
injured workman who helps produce goods
or services for profit, where the cost is passed
on to the consumer in the price of the goods
or services, and compensation to the auto-
mobile victim, where the cost would have to
be borne by all of us.

Another nostrum is that, because jury
trials take more time than trials before a
judge without a jury, the easy answer to
calendar congestion is to get rid of jury trials
in automobile accident cases. Actual studies
are being made to prove that the average
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Jury trial In a negligence case takes more
time than a nonjury trial of a negligence
case. I question the need for a study to
prove something that every judge and lawyer
knows. Of course jury trials usually take
more time than nonjury trials. But those
who propose this suggest also that fairer
justice will result if a judge, unprejudiced
for one side or the other—they really mean
that juries are prejudiced in favor of plain-
tiffts—disposes of them. I doubt that that
proposition can withstand analysis. As a
trial judge I was always interested in how
often the jury brought in the same verdict
on liability that I would have reached. And
that seems to be the experience of trial
judges generally. A recent survey proved
that in upwards of 85 percent of the cases
the trial judge reported that the jury reached
the result on liability that he would have
reached. Moreover, the idea that juries go
haywire in fixing damages where plaintiffs
prevail should be looked at a little more
closely. I think at least that judge-decided
verdicts under the Federal Tort Claims Act
(no jury trial is had under that act) do not
persuade the Department of Justice that
juries are any less conscientious in fixing
damages. I know that at times juries do go
overboard. But I can count on the fingers
of one hand the instances in my time as a
trial judge when I felt it necessary to set
aside verdicts because they had done so.
My experience left me with the definite im-
pression that jurors almost always'do try
to fix damages within allowable limits.

I think, at all events, this proposal to
abolish jury trials in automobile accident
cases also faces an almost insurmountable
hurdle. The success of our British brothers
in abolishing jury trials should not mislead
us. American tradition has given the right
to trial by jury a special place in public
esteem that causes Americans generally to
speak out in wrath at any suggestion to
deprive them of it. Perhaps the emotion
generated by proposals to modify or deny
the right has its roots in the Jacksonian
era of distrust of the legal profession and
the insistence upon the people's control of
the administration of justice. Perhaps it is
a survival of the same thing which gave us
the elective system of judges in most States
and in some, as in my own, New Jersey,
actual lay participation on the bench. One
has only to remember that it is still true in
many States that so highly is the jury func-
tion prized, that judges are forbidden to
comment on the evidence and even to in-
struct the jury except as the parties request;
instructions. The jury is a symbol to Ameri-~
cans that they are bosses of their govern-
ment. They pay the price, and willingly,
of the imperfections, inefficiencies and, if
you please, greater expense of jury trials be-
cause they put such store upon the jury
system as a guaranty of the preservation of
their liberties. The road of him who would
take away jury trial in automobile accident
cases is a long and rocky one. .

I submit that it is a sorry response to the
litigant who suffers from long delay in hav-
ing his accident suit tried that we can offer
no relief beyond “let’s throw accident liti-
gation out of the courts,” or “let’s deny the
vietim the right of a jury trial.” oOur pro-
fession must stand up and reject those
nostrums. We know now that there are
Jjudicial strustures and techniques of judi~
cial administration which not only can cope
with problems of calendar control but to
far more signficant purposes can also meas-
urably assist in our ceaseless striving to give
better justice. Our need is to get up our
courage to fight for these things and to do
battle with the powerfully entrenched op-~
ponents of any reform who too often take
their position out of self-interest without
sufficient consideration of what is best in
the people’s interest. It doubtless is true
that achievement of a modernized, efiicient
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Judicial structure requires far-reaching leg-
islative and constitutional changes in most
jurisdictions. But, far better to do the ardu-
ous labor of getting that essential job deone
than to promote equally drastic changes
which are nothing more than a humiliating
confession of defeat.

Let us not forget that the integrity and
efficiency of the judicial process is the first
essential in a democratic society. The confi-
dence of the people in the administration of
justice is a prime requisite for free repre-
sentative government. The public entrusts
the legal profession with the sacred mission
of dealing with the vital affairs that affect
the whole pattern of human relations and
certainly has a stake entitling it to demand
not only that judges dispensé justice impar-
tially and fairly but also that judicial busi-
ness shall be handled and disposed of by a
modernized process which assures a mini-
mum of friction and waste, for such a proc-
ess also plays a large role in the achieve-
ment of impartial and fair justice for all
litigants. There is actually no difference be-
tween the business of judicial administra-
tion and the business of running an indus-
trial or commercial enterprise in the sense
that the efficient and businesslike conduct
of each means better service for the public.
An inefficient and wasteful judicial admin-
istration actually can and often does result
in a denial of justice, however earnestly an
honest and upright judge may strive to pre-
vent that lamentable result.

I think it is not difficult t6 account for
today's heightened interest on the part of
the general public throughout our Nation
and, indeed, the Free World in the improve-
ment of the process for administering jus-
tice. That growing interest is in large meas-
ure a product of the tumultuous times in
which we live. For these are not only times
which have produced a monstrous threat to
all freedom, but, by the very reason of that
threat, are times which have induced in free
peoples everywhere an ever intensifying crit-
ical self-examination of the institutions

upon which their freedoms depend—an in-

sistence upon exposure of the imperfections
of those institutions, a peremptory demand
upon those who are entrusted with those in-
stitutions to improve and strengthen them
the more surely to withstand the onslaught
bent upon their destruction. It is but nat-
ural then that the judicial process should
come under examination, for never was it
more true than today that “Justice, sirs, is
the chiefest interest of man on earth.”

Mr. President, I submit, just as Jus-
tice Brennan has quoted here, which
never was more true than today:

Justice, sirs, is the chiefest interest of man
on earth.

I contend that since our forefathers
placed in the Constitution and in the
Bill of Rights provisions which are so
plain it seems no one could misinterpret
them, providing for trial by jury in crim-
inal cases, there can be no question that
jury trials are not only desirable but
are demanded under the Constitution.
There should be no doubt in the mind
of anyone, if he studies the Constitution,
that the so-called compromise which
tends to compromise the Constitution of
the United States is not a just, is not a
fair, is not a wise, and is not a consti-
tutional provision, and. that this bill
should be killed.

Mr. President, one of the most inter-
esting books ever written on the Amer-
ican system of Government was by Alexis
de Tocqueville, a young Frenchman who
wrote a book entitled “Democracy in
America” after visiting this country dur-
ing-the 1830's. One of the chapters of
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his book was entitled “Trial by Jury in

the United States Considered as a Polit-

jcal Institution.”’

I shall read excerpts from this chap-
ter because it provides an excellent in-
sight into the prestige attained by the
system of jury trial from the observa-
tion of an unbiased observer.

{From de Tocqueville’s Democracy in Amer-
ica, written after visiting America in the
1830’s]

TRIAL BY JURY IN THE UNITEp STATEs CON-

SIDERED AS A POLITICAL INSTITUTION

Trial by jury, which is one of the forms
of the sovereignty of the people, ought to
be compared with the other laws which es-
tablish that sovereignty: Composition of the
jury in the United States; effect of trial by
jury upon the national character; it edu-
cates the people; how it tends to establish
the influence of the magistrates and to
extend the legal spirit among the people.

Since my subject has led me to speak of
the administration of justice in the United
States, I will not pass over it without refer-
ring to the institution of the jury. Trial
by jury may be considered in two separate
points of view: as a judicial, and as a politi-
cal institution. * * *

My present purpose is to consider the jury
as a political institution; any other course
would divert me from my subject. Of trial
by jury considered as a judicial institution
I shall here say but little. When the Eng-
lish adopted trial by jury, they were a semi-
barbarous people; they have since become
one of the most enlightened nations of the
earth, and their attachment to this institu-
tion seems to have increased with their in-
creasing cultivation. They bhave emigrated
and colonized every part of the habitable
globe; some have formed colonies, others
independent states; the mother country has
maintained -its monarchial constitution;
many of its offspring have founded powerful
republics; but everywhere they have boasted
of the privilege of trial by jury. They have
established it, or hastened to reestablish it,
in all their settlements. A judicial institu-
tion which thus obtains the suffrages of a
great people for so long a series of ages,
which is zealously reproduced at every stage
of civilization, in all the climates of tbe

" earth, and under every form of human gov-

ment, cannot be contrary to the spirit of
justice. ) )

But to leave this part of the subject. It
would be a very narrow view to look upon
the jury as a mere judicial institution; for
however great its influence may be upon the
decisions of the courts, it is still greater
on the destinies of society at large. The jury
is, above all, a political institution, and it
must be regarded in this light in order to
be duly appreciated.

By the jury I mean a certain number of
citizens chosen by lot and invested with a
temporary right of judging. Trial by jury, as
applied to the repression of crime, appears
to me an eminently republican element in
the government, for the following reasons.

The institution of the jury may be aristo-
cratic or democratic, according to the class
from which the jurors are taken; but it
always preserves its republican character,
in that it places the real direction of society
in the hands of the governed, or of a portion
of the.governed, and not in that of the gov-
ernment. Force is never more than a tran-
sient element of success, and after force
comes the notion of right. A government
able to reach its enemies only upon a field
of battie would soon be destroyed. The true
sanction of political laws is to be found in
penal legislation; and if that sanction is
wanting, the law will sooner.or later lose its
cogency. He who punishes the criminal is
therefore the real master of society. Now,
the institution of the jury raises the people
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itself, or at least a class of citizens, to the
bench of judges. . The institution of the
jury consequently invests the people, or that
class of citizens, with the direction of so-
ciety.

In. England the jury is selected from the
aristocratic portion of the nation; the aris-
tocracy makes the laws, applies the laws, and
punishes infractions of the laws; everything
is established upon a consistent footing, and
England may with truth be said to consti-
tute an aristocratic republic. In the United
States the same system is applied to the
whole people. Every American citizen is both
an eligible and a legally qualified voter.
The jury systemn as it is understood in
.America appears to me to be as direct and
as extreme a consequence of the sovereignty
of the people as universal suffrage. They are
two instruments of equal power, which con-
tribute to the supremacy of the majority.
All the sovereigns who have chosen to gov-
ern by their own authority, and to direct so-
ciety instead of obeying its directions, have
destroyed or enfeebled the institution of the
jury. The Tudor monarchs sent to prison
jurors who refused to convict, and Napoleon
caused them to be selected by his agents.

However clear most of these truths may
seem to be, they do not command universal
assent; and in France, at least, trial by jury
is still but imperfectly understood. If the
question arises as to the proper qualification
of jurors, it is confined to a discussion of
the intelligence and knowledge of the citi-
zens who may be returned, as if the jury
was merely a judicial institution. This ap-~
pears to me the least important part of the
subject. The jury is preeminently a politi-
cal institution; it should be regarded as one

-form of the sovereignty of the people; when

that sovereignty is repudiated, it must be
rejected, or it must be adapted to the laws
by which that sovereignty is established.
‘The jury is that portion of the nation to
which the execution of the laws is entrusted,
as the legislature is that part of the nation
which makes the laws; and in order that
society may be governed in a fixed and uni-
form manner, the list of citizens qualified to
serve on juries must increase and diminish
-with the list of electors. This I hold to be
the point of view most worthy of the atten-
tion of the legislator; all that remains is
‘merely accessory.

I am so entirely convinced that the jury
is preeminently a political institution that
I still consider it in this light when it is
applied in civil causes. Laws are always un-
stable unless they are founded upon the cus-
toms of a nation; customs are the only dur-
able and resisting power in a people. When
the jury is reserved for criminal offenses,
the people witness only its occasional action
in particular cases; they become accustomed
to do without it in the ordinary course of
life, and it is considered as an instrument,
‘but not as the only instrument, of obtain-
ing justice.

When, on the contrary, the jury acts also
on civil causes, its application is constantly
visible; it affects all the interests of the com-
munity; everyone cooperates in its work; it
thus penetrates into all the usages of life,
it fashions the human mind to its peculiar
forms, and is gradually associated with the
idea of justice itself.

The institution of the jury, if confined to
criminal causes, is always in danger; but
when once ‘it is introduced into civil pro-
ceedings, it defies the aggressions of time
and man. If it had been as easy to remove
the jury from the customs as from the laws.
of England, it would have perished under
the Tudors, and the civil jury did in reality
at that period save the liberties of Eng-
Jand. In whatever manner the jury be ap-
plied, it cannot fail to exercise a powerful
influence upon the national character; but
this influence is prodigiously increased when
it is introduced into civil causes. The jury,

and more especlally the civil jury, serves to
communicate the spirit of the judges to
the minds of all the citizens; and this spirit,
with the habits which attend it, is the sound-

est preparation for free Institutions. It -

imbues all classes- with a respect for the
thing judged and with the notion of right.
If these two elements be removed, the love
of independence becomes a mere destruc-
tive passion. It teaches men to practice
equity; every man learns to judge his neigh-
bor as he would himself be judged. And
this is especially true of the jury in civil
causes; for while the number of persons
who have reason to apprehend a criminal
prosecution is small, everyone is liable to
have a lawsuit. The jury teaches every man
not to recoil before the responsibility of
his own actions and impresses him with that
manly confidence without whichk no political
virtue can exist. It invests each citizen
with a kind of magistracy; it makes them
all feel the duties which they are bound to
discharge toward society and the part which
they take in its government. By obliging
men to turn their attention to other affairs
than their own, it rubs off that private
selfishness which is the rust of society.
The jury contributes powerfully -to form
the judgment and to increase the natural
intelligence of a people; and this, In my
opinion, is its greatest advantage. It may
be regarded as a gratuitous public school,
ever open, in which every juror learns his
rights, enters into daily communication with
the most learned and enlightened members
of the upper classes, and becomes practi-
cally acquainted with the laws, which are
brought within the reach of his capacity
by the efforts of the bar, the advice of the
judge, and even the passions of the parties.
I think that the practical intelligence and
political good sense of the Americans are
mainly attributable to the long use that
they have made of the jury in civil causes.
I do not know whether the jury is useful
to those who have lawsuits, but I am cer-
tain it is highly beneficial to those who
judge them; and I look upon it as one of
the most efficacious means for the education
of the people which society can employ.
What I have said applies to all nations,
but the remark I am about to make is pe-
culiar to the Americans and to democratic
communities. I have already observed that
in democracies the members of the legal
profession and the judicial magistrates con-

stitute the only aristocratic body which can

moderate the movements of the people.

‘This aristocracy is invested with no physical

power; it exercises its conservative influence
upon the minds of men; and the most
abundant source of its authority is the in-
stitution of the civil jury. In criminal
causes, when society is contending against
a single man, the jury is apt to look upon the
judge as the passive instrument of social
power and to mistrust his advice. Moreover,

criminal causes turn entirely upon simple-

facts, which. commonsense can readily ap-
preciate; upon this ground the judge and
the jury are equal. Such is not the case,

however, in civil causes; then the judge ap- -

pears as a disinterested arbiter between the
conflicting passions of the parties.. The
jurors look up to him with confidence and
listen to him with respect, for in this in-
stance, his intellect entirely governs theirs.
It is the judge who sums up the various
arguments which have wearied their mem-
ory, and who guides them through the de-

.vious course of the proceedings; he points

their attention to the exact questionof fact
that they are called upon to decide and tells
them how to answer the question of law,
His influence over them is almost unlimited.
© If I am called upon to explain why I am
but little moved by the arguments derived
from the ignorance of jurors in civil causes,
I reply that in these proceedings, whenever
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‘of.4.judicial body. -The.jury only.sanctions
The decision of the judge; they sanction this
decxsion by the authority of society which
" they represent, and he by that of reason and
ot‘ law..

The Jury, then, which seems to restrrct the
rights of the judiciary does in reality con-
solidate its power; and in no country are the
Judges 'so powerful as where the people share
their fprivneges It is especially by means
" of the jury in civil causes that the American
‘magistrates imbue even the lower classes.of
society with the spirit of their profession.
.Thus the jury, which is the most energetic

_“most - efficacious means of tea.chlng it how
. to-rule well. -

<M Pre51dent De Tocqueville ‘con~
tributed a great deal to literature and to
oc1ety " He'was 4 Frenchian who came
to olr country and studied our form of
government He was so impressed that
-he'wrote the chapter on trial by jury, in
Wwhich he emphasized thé fact that the
Jury is-the heartof the admnnstratlon of
isticé in a democracy.
on’ Frlday, July .5, 1957, there was
‘printed 'in- the State, a newspapér pub-
- lished in Columbia, S. C., an article quot-
“ing-the then- ‘president .of- the American
« Bar Association, Mr. David F. Maxwell,
on the sabject of jury trials.
-~ I-pelievé Mr. Maxwell is a. member of
the Philadelphia bar, 6f which our dis-
tmgulshed Presiding Ofﬁcer [Mr. CrARK]
8 also a’inember. I am sure that the
Pres1dmg Officer, as well as the Senate,
terested in ‘what Mr. Maxwell
‘had to'say on-the subject of jury-trials,
“and‘that the views expressed by him W111
‘be 1 mterest to everyone ‘who believes in
utlonal govelmnent I read as

resrdent of the’ Amencan Bar Asso-
1:today answered charges that ‘trial by
ury:is'anioutmoded; tlme-consnming Process
“which ‘can'be replaced by more eﬁcient lega.l
Procedure. - .

‘David F..Maxwell, of Phlladelphza, who
eads the lawyers organization, said instead
that Jury trials are the ultimate protection
k gainst invasion of ‘personal freedom:

e spoKe at the diamond jubileé celebra-
‘tion‘of the State Bar of Texas. -

.- “Too i many persons today are prone to view
tnal by Jury solely as a factinding devxce,
and hence expendable;, if as_good or better
* a.method can be devised,” he said.

'I‘hese cntlcs are influenced; Maxwell said, .
by the. late Supreme Court Justice Oliver
“Wendell. Holmes who -wrote that an. experi-
-enced judge should be able to represent the
commonsense of the. commumty far better
than ‘the average jury. :

“The Pennsylvania attorney said, “Such a
contention presupposes the ability of the
_trial*judge to’ discard-foibles and ‘prejudices
‘built up within himsélf through his personal
expenence and backgroun e addmg tha.t a
group of a.verage cltizens can mete out more
even justlce than can theé most competent
and expenenced judge.

“So let us in this country-take warning,”
,he said. “The jury alone is able to function
.as- the: thin- ‘wedge of .Teserved power that
separates our system of law from the mono-
. lithie, totahtaria,n despotism behind the Iron
_and Bamboo Curtams ».

Y Pres1dent an ed1tor1a1 a,ppeared

‘in the Greenville (S. C.) News :of June 6,
: 1957 It is entitled “Jury Trial Is at

the, question to be solved is not a, mere ques-.
tion of fact, the jury has only the semblance-

means.of making the people rule, is also the-
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-~Heart of nghts Issue” and has thls to

‘say on the jury-trial issue:

The day after it was reported from Wash-
ington that the administration would protest
the southern claimr that the so-called ciyil~
rlghts bill would deny the right to trial by
Jury, the Judiciary Committee of the United
States Senate approved an amendment in-
tended to guarantee that right to persons
‘who might come under an injunction au-
thorized in the proposed law.

In his several appearances before the Sen-
ate and House committees studying the
various proposals, Attorney General Brownell
tried to claim that a trial by jury would not
be denied. He had rough going, and at
times was downright evasive, when Senator
Sam J. ErviN, of North Carolina, began to
.cross-examine him on his statements.

' Senator ERVIN, an eminent lawyer and a
former member of his State’s supreme court,
"is of the opinion that trial by jury not only
would not be guaranteed under the bills as
submitted, but could be denied. Certainly,
it would be possible for the coivrts to deny a
-Jjury hearing and & judge, if he chose, could
sit in judgment on the testimony as Well as
the law.

Speaking for the administration, Attorney
General Brownell is taking his case to the
House of Representatives, but the action of

the Senate committee on Monday indicates .

that even a number of northern Democrats
and Republicans have been convinced of the
facts.

The jury trial issue came up in this way:

Among the bills included in the civil rights
packages (various versions of which have
‘been offered by the administration and by
individuals and groups of Democratic and
Republican. Members of Congress) . is one
which would set up a special civil rights ch-
vision of the Department of Justice.” -

It would be manned by a number of assxst- '

ants to the'Attorney General and would have
the authority to initiate civil suits.against
persons accused ‘of violating ‘the civil rights
of others or whom it might have reason to
believe were about to violate such rights.

(At present; it is a criminal offense to vio-
late the civil rights of another.  But a per-
son accused of violating such laws has the
right to be arraigned before a grand jury and
to be tried by a petit jury.)

The administration proposal—and meme
‘bers of -both parties have supported this or
made similar proposals of their own—is to
transfer civil rights cases from the criminal
to the civil side of the Federal courts. The
Government -itself would bring such suits,
with or without the request of the allegedly
injured persons.

The Government could ask for and obtain
an injunction forbidding anyone to do cer~
tain things, such as to refuse a voting cer-
tificate to a certain person or to .Oppose an
integration order issued against a certain
school. Such action on the part of the de-
fendant might be a violation of an injune-
tion or it might be a violation of a cnmmal
law on civil’ rights,

But in such cases, the Government would
bring the individual before the judge on a
charge of contempt.” And the judge could
convict and sentence the individual without
a trial by jury.

That" is what prompted the southern
amendment. to the bill aimed at assuring a
jury ‘trial. And that is the principle Mr,
Brownell is assailing in his statements to
Congress.

He does not deny that trial by jury would
be denied the defendants. He merely says
the amendment would make the bill ineffec-
tive and would "weaken the ‘power’ of .the
Federal courts to-enforce their orders. He

says this power to- punish for contempt has ’
16ng been available - “to the Government 1n .

‘other Federal cases.

‘That much is trize. When the Government‘,

brmgs a'¢ivil suit and obtains an mjunctmn,

August 29
contempt -.can ‘be- adjudged -and - punished .
without a jury. But these are cases entirely
.different from those Mr. Brownell proposes
to bring in the name of civil rights: .

In this instance, Mr. Brownell is trying
to do in & roundabout way what the Con-
stitution forbids him to do directly; that is,
try and convict a person for an alleged crime
without a jury.

Mr. President, here is an editorial from
the Charleston (S. C.) News and Courier
of April 17, 1957. It is entitled “Senator
O’MaHONEY Understands Threat to Lib-
erty in Civil-Rights Bill” and has this
to say:

Speaking at the annual banquet of the

Hibernian Society in Charleston, March 18,
1947, Senator JoserH C. O'MAHONEY, Of Wy-
oming, stressed the fact that the United
States has repudiated tkLz doctrlne of arbi-
trary power.

This week, 10 years after he made this
statement, Senator OMAHONEY gave evi-
dence that he believes what he said. The
Democratic Senator lined up with southern
critics of the so-called civil-rights bill. He
said he was in favor—of a civil-rights bill
but one that is conceived in -Justice and
freedom rather than in any thought of pun~
ishment.

Senator O’MAHONEY told reporters that the
proposed. Presidential Civil Rights Commis-
sion to investigate complaints of civil-rights
violations could easily do more harm than
good. And with respect to another part of the
bill vigorously opposed by southern Senators,
he said, “I don’t think we should be afraid of
a Jury trial in-matters of this kind.” In
‘announcing his stand on the leglslatron, he.
sald that the South has made many striking
advances in racial relations, while such rela-
tions in some other parts “of the countty |
have worsened. = - |

" Senator OMAEONEY’S stand on the civil-
rights bill "is of major slgniﬁca.nce His ‘
statement shows that.the South’ is gaining
ground in its battle‘to convinee other re- |
glons that the force bills are a threat to the
liberties of all Americans. - {

Senator O'MaxoNEY is not a- western con-
servative like, say; Senator BARBY Gomwam ]
Republican, of Arizona, ‘who might be ex- 1
Pected to lirie Up with southern conserva-’ [
tives. The Senator from - Wyommg is a
western liberal and. an ‘oldtime supporter of
the New Deal. Hence his acceptance of some
of the southern constitutional arguments- is ]
all the more meanmgful

If Senator O’MamONEY is convinced that
the right to jury trial and other parts of our
‘heritage are bemg threatened by the civil-
rights bill, the likelihood of convmcing other
northern and western Senators is ‘consider-
able.

In order to overcome the propaganda bar-
riers of the NAACP and .convince these
Senators, the South must continue to argue
its case—and on-the highest level. Senator
Sam ErviN of North Carolina has done es-
peois.lly fine work thxs session in accomplish-
ing just that.

The other. task facing southerners is that
of ‘insisting on respect’ for law and order
throughout our region.” The enemies of the
South ‘must not have any excuse for urging
Federal intervention. Hoodluxmsm ‘must be -
put down. The ignorant éléments who join
the Ku Klux Klan must be made to realize
‘they are under the eyes of local and State
police. Responsible men ‘must, stay active
in movements such as the citizéns council,
and prevent 1nﬁ1tration by troublemakers or
hotheads. E

If -the: South cin speéak wii
Washington and a,ct w1th |

are ﬁghtmg the good ﬁght for
hberties. '




oM Président, hére}is another artiéle -
from’ the -Charleston (8. C.) News and’
It is entitled “Trial by Jury’

Courier.
Right of All Americans” and it appears
in the June 5; 1957, issue of the News and
Courier, and has this to say:

A guaranty of trial by jury, squeezed into
a civil-rights law by vote of a Senate sub-
committee, has been hailed as & southern
victory.. . . .

This victory—though it is little more than
solace in a string of defeats—in fact belongs
to the American Republic. _Southerners are
not alone in danger. If the Federal Govern-
ment can deprive southerners of the right
of trial by jury, on the ground that they
are unfair to Negroes, it can do the same to
citizens of other regions on equelly flimsy
grounds. .

Thanks to-the NAACP and its political
allies, defense of Negroes’ clvil rights is popu-
jar today. Even at the sacrifice of rights of
all citizens, restrictive laws have won serious
support. The News and Courier finds biting
jrony in the need for Congress to guarantee
the right of trial by jury. Americans have
been brought up in the belief that the United
States Constitution meant what it said in
guaranteeing them this right.

Nowadays, the ruling clique no longer
trusts ordinary people to govern themselves.
Juries, they- fear, will bring in unjust ver-
dicts. The hosses prefer to entrust such
delicate matters as civil rights to hand-
picked Federal judges, who are screened by
the Department of Justice and appointed by
the President. With both national parties
committed to the NAACP program, no ‘law-
yer who takes a strong stand against that
program stands much chance of appoint-
ment. Asolder judges die or retire, Attorney

General Brownell will make sure, insofar as -

he is able, that replacements have a “liberal”
view of race. . .
With administration of election laws re-
moved from the hands of elected State offi-
cials and placed under Federal appointees,
governmenﬁ is being removed ever further
from the people. The jury system, safe-
guard of Anglo-Saxon liberty, may yet be a

victim of alien notions now gathering power

in our Republic. ",

Mr. President, I have-an artic,le. from )

the May 10, 1957, issue of the Charleston,
(S. C.) News and Courier. It is entitled
«The Civil-Rights Fight and “Trial-by-
Jury Issue” and was written by the dis-
tinguished southern newspaperman, Dr.
John Temple Graves. Here is what it has
to-say on the jury-trial issue:
«“Backward, turn backward,
O Time in thy flight * * *”-

Time accommodates. :

Its comment on jury trials last week over-
Jooked the Federal march of time,

Admitting that the trial-by-jury issue has
come to dominate the civil-rights fight, the
magazine pontificated that “the contempt
citation is the judiciary’'s historic enforce-
ment tool.”” It avowed that “jury trials in
contempt cases have absolutely no basis in
equity or constitutional law and precious
little legislative sanction.”

The trick in this extraordinary étatement.

is in Time’s small print at the bottom of the

age. - It explains there that “with a single
exception (the Norris-La Guardia Act cover-
ing labor disputes) trial by jury ‘has never
been required in contempt cases to which the
United States Government was & party.”
with the United States Government propos-

ing now to be a party to- just. about every-

thing .in.heaven, earth, and the waters be-
neath—a.new situation-exists. .. . ™~ .

 The Constitutionloves ~the . principle -of
“trial by jury and says s0 over and over-again.
That great basic principle, rather than any
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technicaliby,” s ‘what' i5iinvolved for the”

South., .. - - . i
Call it contemp? or something else, let the

. Government be & party or not a party, what

concerns us and what concerned the makers
of the Constitution is-that citizens in hand-
cuffs shall not be adjudged by those who put

the handcuffs on them, that the right of an

accused to be properly tried in the Anglo-

Saxon ideal shall not be abridged in the’

name of contempt or participation of the
Government.

The Constitution speaks for this principle
in article 3. The fifth amendment speaks for
it, and the sixth, and the seventh.

Nothing in the whole instrument is more
emphatic.

Mr. President, I have an editorial from
the April 8, 1957, issue of South, the news
magazine of Dixie. 1t is entitled “Force
Bill ‘Liberals’ Would Kill Jury Trial.”
Here is what it has to say:

1t is incredible that those who like to boast
that they are liberals and protectors of in-
dividual rights are crying the -loudest for
the currently misnamed civil-rights legisla-
tion which would deny alleged violators the
right to trial by jury. The politically in-
spired anti-South force biil package has in-
duced such a state of hypnosis in the self-
styled liberals that they want to replace con-
stitutional guaranties of civil liberties with
their own false notions of civil rights.

If the question of race were not at issue,
the very people who are. pressing for passage
of this abominable travesty on constitutional
principle would be the first to denounce it
for discarding the sacred right of trial by

. At the outset the legislation violates
the rights spelled out in article IIT, section 3,
and by the seventh amendment, one of the
historic ten making up the Bill of Rights.
Tt would empower -the United States Attor-
ney General to seek injunctions against per-
sons suspected of being about to violate the
so-called civil-rights measure. Then a Fed-
eral judge, acting also as prosecutor and
jury, would.decree a whole community or
State in contempt. Au individual cited for
contempt would be tried without a jury by
the judge who cited him. -

The proponents of this evil proposal know
exactly what they are doing. By design they
are taking awzay the right of jury trial. In
fact, they are bold to say that if they did not
set aside the right of trial by jury, they
could not get convictions in the South. To
allow jury trials, they say, would be to gut
the bill. Attorney General Brownell is hor-
ror struck at the thought that the no-jury-
trial provision be stricken. President Eisen-
hower, who violates & campaign pledge made
at Miami by pushing this legislation, says he
would have to get Brownell’s opinion as to
whether to sign or veto a civil-rights bill
containing the assurance of jury trial in
contempt cases. The ¢civil strife proponents
protest “that this guaranty—in the Consti-
tution which Eisenhower, ‘Brownell, and all
Congressmen are Sworn to uphold—would
cripple the bill. Has the President so soon
forgotten that he said at Miami, 2 weeks
before the election, that civil-rights prob-
1ems should be handled to the greatest extent
on & local and State basis?

Surely our liberals know that Hitler, Mus-
solini, and all tyrants from the time of King
John (until forced to sign the Magna Carta)
opposed jury trials because they would
cripple their programs. .

.Mr. President, I have an article from
the April 14, 1957, issue of the Green-
ville, 8. C., News, 1t is entitled “Jackie
Robinson on Meet the Press: Negro
Athlete Favors Jury Trials” and has this
tosay:

Jackie Robinson, Negro baseball star, when
asked if he favored jury trials for civil-

-rlghts"'defe!‘i?lants; - gald. ‘Bunday o
would. personglly prefer a- jury -triall’

The National Association for the Advance- -

ment of Colored ‘People strongly ‘opposes 8’

jury trial ‘guaranty in criminel injunction® - v

cases arising under the bill.

Robinson is leading the NAACP's freedotﬁ-'~

fund campaign for-a million dollars to at-
tain first-class citizenship for "all members:

The former Brooklyn Dodger told an NBC
Meet the Press television panel that he did
not know what the million dollars would
be spent for—possibly for lawsuits - against
school segregation. : '

He said he favored the civil-rights ‘bill
but knows very little about it -

Frank. Van Der Linden, this newspaper’s
Washington correspondent, asked the ques-
tions about the civil-rights bill. :

This is a man, Mr. President, who

favors the civil-rights bill, but even he .

says he favors a trial by jury.

That is what the Iouse did on this -

so-called compromise. In effect, they
have nullified the right of trial by jury.
There are very, very few instances in
which a . judge, when he finds a man
guilty of contempt, would give &:sen-
fence of more than 45 days in prison or-
a fine of more than $300. That simply
means the practical effect is that the
jury trial has been completely nullified.
As T have said earlier, and as I will
say later in my address, the right.of
jury trial is something the Constitution
grants to the citizens of the. United
States. The Congress does not have the
authority to take the jury trial . away
from the people of America. o
 Mr. President, I have an excerpt from
an editorial from the August 26, 1957,
issue of the Columbia (8. C.) Record. It
is entitled “Jury-Trial Compromise No
Compromise,” and this is what it-has to’
say: . :
The “compromise” on the jury-trial
amendment to the civil-rights bill, -worked
out between the House and Senate leaders

of both parties, is anything but 4 genuine .
compromise. It is a nullification ~of. the.

jury-trial principle, for which the .southern

Democrats fought so valiantly in the Senate. .

The smendment written into the, bill. by
the Senate provided that in all cases of crim-
jnal contempt defendants should be entitled
to jury trials, guaranteed by the Constitution
to all persons accused of crime. ‘This ap-
plied not only 4o criminal contempt charges
growing oub of voting-right cases, but also
to other criminal contempt proceedings &s
well. : :

The so-called compromise allows jury trials
only in voting-rights cases and then only
after a defendant has been tried and con-
victed without a jury trial and senténced to
more than 45 days’ imprisonment and a $300
fine. , In such a case the defendant could
ask for a jury trial and the case would then
be tried de novo before & jury. But no jury,
of course, could try such a case de novo in
fact. Every juror would know that the de-
fendant had been found guilty by 2 judge and

_ given more than & minimum sentence. This

is” a condition precedent to & jury triel in
these voting-right cases. And no jury trial
under such circumstances is anything ap-
proaching the right of trial by jury guaran-
teed by the Constitution. :

Mr. President, I have an editorial from
the August 25, 1957, issue of thé Charles-
ton (S. C.) News and Courier. It is-én-
titled “Jury Trial <Comprornise’ Is False
Bajt in Wicked Trap for Tiberty,” and
here is what it has to say:

A proposed compromise now 'pend_ing, in

Congress is as wicked and immoral, in our -
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opinion, as total denial of trial by jury under
Federal election laws.

Reports from Washington indicate a likeli-
hood that the civil rights force bill may be
rammed through Congress with this com-
promise to grease the way. Perhaps the
northern scrambles for N egro votes and their
“liberal” southern allies have the power in
Congress to enact this hateful law. They
should not get even silent support from any-
one who loves the American Republic.

The compromise is really no compromise at
all. It would grant the opportunity to seek
a new trial before a jury by a defendant in
an election case who had received a sentence
greater than a $1,000 fine or 45 days in jail,

The amount there, incidentally, Mr.
President, should be corrected. Instead
of a $1,000 fine, it should be g, $300 fine.

But the size of a fine and the duration of
imprisonment are not the key issue in this
legislation. Penalties meay be amended once
the principle is set up. Besides, imprison-
ing State election officials even for & short
time could rig the outcome of voting.

The key issue here is whether the liberty
of a citizen, and the constitutional rights of
the States to conduct free elections, should
be sacrificed for the sake of current political
advantage of national parties and politicians.

As I have said before, Mr. President—
to digress there—the only purpose of
this so-called right-to-vote bill is to ad-
vance the cause of the national political
parties with the minorities and to ad-
vance the cause of certain politicians,
If it were not for the purpose of both
parties playing to the minorities and ad-
vancing the cause of certain politicians
to high offices, I do not believe this bill
would ever have been introduced. It is
-2 disgrace to the United States even to
have the Congress consider such an
abominable and obnoxious bill.

Behind this force bill lies a game of power
politics. Both national parties are strug-
gling to control the votes of herded Negroes
in big northern cities and their liberal allias.
‘These bloc voters are believed to hold the
balance of political power in the United
States.

Buried beneath the hauseating political
greed that has produced this force bill are
principles once dear to Americans. The bill
has many of the earmarks of totalitarian
government that the Constitution was built
to prevent.

Among these earmarks are Federal con-
trol of elections, seizing the power of the
ballot box from the beople most Jikely to be
affected; substitution of judges for juries
in enforcement of the law; and secrecy in
working up prosecutions. ’

The bill would set Up a powerful commis-
sion on the phony pretense of guarding vot-
ing rights of minority groups. This Com-
mission’s actions would be shielded from
public view. Persons are forbidden under
benalties to make known what it is doing.
The Star Chamber—a, tyrannous device once
used by English Kings—thus would be im-
bosed for the first time on the United States,

Southerners may be overwhelmed by su-
perior force, but they should go down fight-
ing every step of the way.

In honorable defeat they may sound an
alarm to fellow Americans not yet awake to
dangers to the Republic. Passage of the
civil-rights force bill would be a defeat for
all citizens of whatever race or region, for it
would help to set the stage for dictatorship
and oppression. The compromise on which
bassage now seems to hinge is only a decep-
tive detail in g dirty business,

Mr. President, I have here an excellent
editorial from the Washington Evening
Star of July 12, 1957, It is an editorial
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full of quotes, but the editor ‘made his

point well in this editorial without even

having to insert his own comments.

Here is what the editorial says:
BROWNELL ». NORRIS

Attorney General Brownell (in a letter ex-
plaining the civil-rights bill) :

“Enactment of legislation providing for
jury trial in contempt cases arising out of
governmental litigation would undermine
the authority of the Federal courts by seri~
ously weakening their power to enforce their
lawful orders. The effect of adepting cur-
rent proposals for jury trial would be to
weaken and undermine the authority of the
Federal courts by making their every order,
even when issued after due hearing and
affirmed on appeal, reviewable by a local
jury. * * = .

“Furthermore the proposed amendment to
existing procedures that is being advocated
under the innocuous slogan of jury trial
would permit practical nullification of the
effectiveness of the broposed civil-rights leg-
islation. The enforcement of any court order
may require prompt and vigorous action if
it is to be effective. Prompt action will
often be vital in civil-rights cases, especially
election cases, where the registration period
or the election may pass while enforcement is
delayed. The injection of a Jury trial be-
tween an order of a court enjoining discrim-
ination against Negroes in an election, and
the enforcement of that order would provide
numerous opportunities for delay beyond the
time when the order could have practical
effect.”

The late Senator George W. Norris (insist-
ing on the right of trial by jury, by Congres-
sional enactment, in every case of indirect
contempt) :

“I agree that any man charged with con-

fempt in any court of the Uniteq States * * «
in any case, no matter what it is, ought to.

have a jury trial.”

I wish to repeat that statement. He
said: - .

. I agree that any many charged with con-
tempt in any court of the United States * * =
in any case, no matter what it is, ought to
have a jury trial.

Under the proposed compromise
amendment which came from the House,
the people will not get a jury trial. In
99 percent of the cases the judge will
sentence people without a jury trial. 1t
is said, “Well, they are able to get a jury
trial if the fine is more than $300 or if
the imprisonment is for more than 45
days.”

That is not the point. The point is
that in 99 percent of the cases the com-
bromise would deny to the citizens a jury
trial, which is guaranteed to them by the
Constitution. Congress should not be a
party to violating the Constitution of the
United States by passing the compromise
amendment, .

I continue to read from the editorial:

STt is no answer to say that there will
sometimes be juries which will not convict.
That is a charge which can be made against
our jury system. Every man who has tried
lawsuits before juries, every man who has
ever presided in court and heard jury trials,
knows that juries make mistakes, as all
other human beings do, and they sometimes
render verdicts which seem almost obnox-
ious. But it is the best system I know of,
I would not have it abolished; and when I
see how juries will really do justice when gz
biased and prejudiced Jjudge is trying to lead
them astray I am confirmed in my opinion
that, after all, our Jjury system is one which
the American people, who believe inliberty
and justice, will not dare to surrender. I
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like to.have trial by jury preserved in all
kinds of cases where there is g dispute of
facts.”

Mr. President, I have before me an edi-
torial from the Greenville (S. C.) News
of March 29, 195%, entitled “How Secure
Is Right of Jury Trial 2”7

It reads:

How SECURE Is RIGHT oOF JURY TRIAL?

Rather smugly, perhaps, we Americans
have taken for granted our right to a trial
before a jury when we stand accused of
violating the law.

So fixed in our system of jurisprudence
and our common concepts of justice is the
jury trial that few of us ever have stopped
to consider the difference between having
our guilt or innocence determined by a group
of crdinary citizens and having a judge, a
creature of the Government, mete out jus-
tice singlehandedly, as he alone sees it.

Article III, section 2 of the United States
Constitution, says that “the trial of all
crimes, except in cases of impeachment, shail
be by jury.”

The sixth amendment, article VI of the
Bill of Rights, spells out further the right
to the accused in criminal Proceedings *to
a speedy and public trial by an impartia]
jury of the State and district wherein the
crime shall have been committed. * * «

It goes on to guarantee the accused the
right to be informed specifically of  the
charges against him, to confront the wit-
nesses against him, to subpena witnesses in
his favor, and to be represented by counsel.

The seventh amendment, article VII of
the Bill of Rights, provides that in suits at
common law the right of trial by jury shall
be preserved.

One would think that, with all these refer-
ences in the Constitutlion, the right to a jury
trial would be secure. But liberal elements,
including our own Department of Justice,

advocating bassage of proposed clvil-rights °

legislation are teaching us that this basic
right is not so secure as we might have
thought.

For the bills now before the Congress
would, in fact, deny persons accused of vio-
lating the civil rights of others the right of
a trial by a jury of citizens of their State and

district. And the NAACP and Attorney .

General Brownell are insisting on this pro-
vision of the bill. Attempts of southern
Senators and Congressmen to write into it a
guaranty of that right have thus far been
beaten down.

If the bill is enacted, the Government
would be empowered to bring civil, rather
than criminal charges, against an individua]
accused of violating someone else’s rights.
He would be, prosecuted by a Government at-
torney before a Federal Judge, who might be
sent in from outside his State, who would
bass on the facts as well ag the law and
would pass sentence.

The accused would be just as apt to go to
Jail on the civil charge as he would if he
were charged with g criminal offense in

might be even greater.

But that is only part of it. :

The bill would create a new division in
the Justice Department with an unlimited
number of lawyers employed to investigate
and bring civil-rights suits. This division
could bring suit in behalf of 2 named plain-
tiff, even though that individual had never
raised a complaint. If the individual dig
complain, the Government would bear the
whole cost of prosecuting his case.

The defendant, on the other hand, would
find himself faced with the necessity of hir-
ing 2 lawyer and, Pperhaps, of going through
a long series of court proceedings that could
very well break. him financially,

This could become vicious persecution ine
stead of reasonable prosecution.

/
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This threat of persecution is no less real
in another phase of the proposed civil-rights
legislation relating to the creation of a
commission empowered to investigate al-
leged incidents of discrimination, economic
boycotts, and the like.

If this plan became a reality, a citizen
accused of discriminating against a member
of a minority, or of applying economic pres-
sure against him, could be ordered to report
to a place in Washington at a given time
and be subjected to an investigation. His
need for counsel and, hence, the expense of
defending himself, could be just as great as
it would be if he were accused of some crime.

All of this is being proposed in the name
of civil rights by persons calling them-
selves liberals.

How can we create rights by destroying
rights? And how liberal is it?

Mr. President, T wish to repeat a para- . -

graph in the editorial which I believe is
most important. It should appeal to
every lawyer, and, in fact, to every citi-
zen. It reads:

The bill would create a new division in the
Justice Department with an unlimited num-
ber of lawyers employed to investigate and
bring civil-rights suits. This division could
bring suit in behalf of a named plaintiff,
even though that individual had never
raised a complaint.

Mr. President, I believe we are setting
a very dangerous precedent when the
Government can bring suits of the kind
provided in the civil-rights bill, even if

an individual does not complain. The-

Government can file a suit in behalf of

an individual, even if the individual has

not complained, and it can bring a suit

for an individual who has complained.
. In either case, the Government can sub-

stitute its name in behalf of the defend-
. ant in bringing the case.

Furthermore, the Government would
bear the cost of prosecuting the case.
The poor defendant must pay his own
expense. If an individual wishes to bring
a case in court, why should he not pay
his own expense? Why should the Fed-
eral Government bear the expense of a
person whose statement may be true or
which may not be true? I can foresee
untold litigation. I can see all kinds of
fabrications being made in order to have
cases brought. It is a dangerous bill,
Mr. President. It is far more dangerous
than I believe the average man on the
street has been able to understand. The
average man in the street does not
realize what is in the bill. I cannot
imagine why Members of Congress would
even consider passing such a bill. Again
I say that it would not even have been
introduced, in my opinion, or given any
consideration at all, if it were not purely
a political bill.

Mr. President, I have an editorial pub-
lished in the Greenville (S. C.) News of
February 26, 1957, entitled “Civil-Rights
Bills Threaten Liberty.”

Civir RIGHTS BILLS THREATEN LIBERTY

(EpiTor’s Nore—The following editorial is
taken from a statement prepared by the
editor of the News at the request of the
Governor of South Carolina. The statement
is to be offered to the subcommittee of the
House Judiciary Committee this afternoon
by representatives of this State who are
appearing in opposition to the -civil-rights
bills.)

The civil-rights bills of 1957, like those

proposed during the last 20 years and more
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by individuals of both parties and by admin-
istrations of both parties, are anachronistic.

An anachronism is something that is mis-
placed in time. In this instance, it is a
throwback to a more primitive age which is,
at best, a misfit and, at worst, a destructive
force in the age in which it occurs.

And when intelligent and otherwise dedi-
cated men ignore more pressing and more
serious problems and pass up greater oppor-
tunities for service to deliberately create
such an anachronism, the result is bound to
be tragic.

Even if we could assume, which we cannot,
that the broad and untested powers these
proposed laws would confer on an already
oversized and unwieldy Federal bureaucracy
would always be wisely and fairly admin-
istered, the need for them, if it ever existed,
has long since passed.

The purposes now claimed for them have
been better served by processes springing
from the people themselves than ever they
can be by pressure and threat of punish-
ment imposed upon the people by an om-
nipotent and omnipresent “Big Brother” sort
of government. .

Furthermore, the instruments now pro-
posed to protect liberty and to uplift men
are such as to be capable of being used to
destroy liberty and to oppress men.

To appreciate the origin of the civil-rights
bills and the natural resistance to them in
many parts of the country, especially the
South, one must consider them in their
proper perspective with past history and
present trends.

To put it bluntly, this legislation grows
out of a latter day extension of the over-
zealous efforts of the abolitionists, who
profited and were exalted during the era
preceding the War Between the States., It is
being pushed in the same sort of spirit that
motivated the vengeant and vindictive
planners and executors of the reconstruction.

Not even during the tragic and oppressive
reconstruction did a Congress, which was
dominated by radicals and in which the
conquered South had few friends and spokes-
men, see fit to enact such laws as now
proposed.

There was military occupation and cor-
rupt government imposed from Washington,
but there was no permanent board of in-
quisitors that could be turned into an
agency of harassment and intimidation.
There was injustice, but there was no per-
manent overturning of the processes of the
courts. ’

Purged by bloodshed of the sin of slavery,
which was not his alone, nor his coun-
try’s alone, the southern white resisted the
reconstruction. He resisted it because he
feared, with justification, that it was in-
tended to take from him in order to give to
the Negro. He resists court-decreed inte-
gration and the civil-rights proposals for
the same reason—again with justification
for his fears.

NEGRO IS MISLED

The Negro was misled in those days, and
he is being misled now.

The end of the abominable institution
of slavery was inevitable, and it could have
been accomplished without fratricide and
without threatening the Union and creating
abiding bitterness. At its end, the Negro
was led to believe he could switch from
the status of slave to that of master. In
some instances, for a time, he did. In others,
he was promised “40 acres and a mule,” but
more often than not he didn't know what
to do with the 40 acres and he never got
the mule.

The Negro again is being falsely led to be-
lieve that integration will solve all of his
remaining problems and that all he needs
to realize the millennium is a few more
court decrees and Federal laws. He has
been led to believe that political largesse
will bring to him those things that he can
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best realize by earning and exercising the

rights and privileges already available. to
“him

Until fairly recent decades, southern whites
and Negroes engaged in a pathetic sort of
competition for the lesser degree of poverty,
but they have made progress together and
they have achieved a mutual understanding.
Education and a rising prosperity were eas-
ing the old bitterness and misunderstanding
and improving relations between the races
at a rate that has been positively amazing.

The tragedy of this era is that, since 1954,
with the Supreme Court decision in the
school cases, and especially since the renewal
of agitation of civil-rights legislation with
almost virulent vigor, this progress has been
slowed down. And the Negro stands to lose
the most. The bitterness and the old sus-
picions are being revived.

A few .years ago in a prosperous South
Carolina industrial city, a2 joint committee
of white and Negro citizens conducted a sur-
vey of the needs of the Negro community,
ranging from health and housing to trans-
portation and recreation. Much progress
came of it.

Also, a few years ago, with the help of the
newspapers and interested white -citizens,
certain racial barriers in the public hospital
were broken down and qualified Negro doc-
tors were granted staff privileges for the first
time on full equality with their white col-
leagues.

Along about the same time, the newspapers
and interested white citizens campaigned for
better housing for Negroes. City substandard
housing laws were strengthened and better
enforcement machinery established. The
improvement in rental property has been
marked. '

Also, it was urged that property be made
available to Negroes of means who wanted
to build better homes away from congested
areas in which Negroes tend to congregate.
Subsequently, a fairly exclusive Negro resi-
dential section, near white neighborhoods,
was started. There were no objections.

PROGRESS IS SLOWED
This sort of things would be more difficult

now, if not impossible, in no small part be~ °

cause the. Negro is reluctant to cooperate.
Both he and his white friends are subject
to pressure and unpleasantness from radical
elements among their respective races. The
Negro apparently has been led to believe the

moon may be within his grasp; and lawless

and more extreme whites have been aroused.
In many cities in the South, the news-
papers have sought for years to treat the

Negro with the dignity any citizen deserves

in their handling of the news. Special sec-
tions devoted to mews of the Negro com-
munity, often prepared by Negro reporters,
were started. Until recently, there was no
protest. Now there are murmurs, direct pro-
tests, and anonymous letters.

None of this has to do with integration.
Neither race is ready for integration, and
may never be. But if they become so it will
be on the only basis of successful close
human association—natural affinity, mutual
appreciation, and individual choice. Neither
court decrees nor laws can create these
conditions.

In his speech on conciliation with the
American Colonies in 1775, Edmund Burke
said, “I do not know the method of drawing
up an indictment against a whole people.”

With the help of the proposed legislation,
and the injunctive process, the Federal
courts may one day find such a method, but
the result will be the destruction, not the
preservation of civil rights.

Burke also said in"his Thoughts on the
Cause of the Present Discontent in 1770
that, “When bad men combine, the good
must associate; else they will fall one by
one, an unpitied sacrifice in a contemptible
struggle.”

/
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This cause is not-the South's alone; “The
extension of the judicial process into areas
it was not intended to reach and stretching
it for purposes it is incapable of serving;
the striking down of the police power of the
States in field after field; the unprecedented
use of the injunctive power without jury
trial to punish for contempt persons not be-
fore the court; all of these, as able judges
and lawyers are solemnly warning, threaten
the future security of all Americans,

The granting of the powers the Justice
Department is now asking can only hasten
this process. Even the layman can see that.
The proposed commission, with power to
investigate and harass at its own will could,
in the wrong hands, become an instrument
of coercion and intimidation.

Like other Americans, no southerner of
good conscience condones the denial of
rights, either by violation of the law or by
threat or violence. But the atmosphere
created by agitation is not only inciting law-
less elements to violence, but is making such
incidents even harder to deal with.

Of laws we have aplenty. The Federal
Government has ample power to deal with
the violations the Attorney General alleges
but doesn’t specify. The States have laws
against violence, and many of them, like
South Carolina, have laws making violation
of any citizen’s rights a crime.

They should be left free to enforce them,

Mor. President, I have an editorial from
the Orangeburg (S. C.) Times and Demo-
crat of June 5, 1957. It is entitled “On
Jury Trials.” This is what it has to say
on this subject:

The committee in the Senate which has
been considering the civil-rights bill has
added an amendment to the bill which would
allow persons accused of contempt to be
given jury trials. Many Senators who were
and are in favor of the civil-rights bill are
supporting this amendment.

We do not see how Congress can go wrong
in providing jury trials for persons accused
of contempt. While we do not wish to join
in a wholesale assault on the judiciary of
this Nation, it is nevertheless true that the
judiciary—like the other branches of the
Government—must have its limitations.

No one branch of our Government func-
tions perfectly, nor is it made up of perfect
citizens. The judicial branch has assumed
increasing power in recent years and it would
be wise to safeguard the right of persons to a
trial by jury because of what might follow
if this right is denied citizens. Tt may be
that only one issue is involved at Present, but
the future might well turn up an undesir-
able situation in which the principle where-
in judges who find American citizens guilty
of contempt, exercise such unlimited powers
concerning various issues and freedom that
any bill limiting the right of jury trial would
be a tragedy and result in injustice to many
Americans.

We do not believe that any one section
of the country has a monopoly on 2all the
good people in the United States. We believe
that trial by jury is the best possible system
establishing guilt and that the: People
themselves, who make up our juries, will
come nearer seeing that justice is done than
any group, acting individually, no matter
how talented the various individuals may be,

M. President, I have an editorial from
the Columbia (S. C.) State of June 5,
1957. It is entitled “A Wise Provision,”
and here is what it has to say on the
question of jury trigls:

Administration forces fell before six Demo-
crats and a Republican on the Senate Judi-
ciary Committee who insisted upon inelud-
ing in the so-called civil-rights bill g proviso
guaranteeing trial by jury to persons ac-
cused in court in civil-rights cases. In
supporting the amendment as g poor sub-
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stitute for killing the bill, Senator EasTranD
explained that the section would give civil-
rights defendants the same right now en-
Jjoyed by trade unionists in labor injunction
cases,

The development does not, however, meet
with the approval of Attorney General
Brownell, who has been playing out of posi-
tion before now in lobbying for controversial
and doubtful legislation, arraying section
against section and class against class. He
complains the proviso would permit prac-
tical nullification of proposed civil-rights
legislation. In the words of Orphan Annie,
“Would that be bad?”

One wonders just what the advocates of
such legislation are after. Could they be
seeking to destroy the Constitution?

Everything considered, the section guar-
anteeing jury trials to defendants in civil-
rights cases follows the orderly procedure
defined by the Founding Fathers as to the
rights and dignity of the individual. Trial
by jury is one of the cardinal triumphs
of our Constitution as inherited from Magna
Carta. There is no reason why any excep-
tion should be made to gratify the unilateral
zeal of special interests of self-appointed
reregulators.

Mr. President, I have an editorial from
the Nashville (Tenn.) Banner, of July 10,
1957, Here is what it has to say:

A PRINCIPLE OF RIGHTS: SourE Maxing ITs
PoiNT -

More Senators, it appears, are seeing the
validity of the South's insistence on trial by
jury as a fixed point of law and due process—
bone of contention with the civil-rights
brigade. They are seeing, surely, what logic
underscores: that if this principle falls under
the impact of biased thinking against the
South, it falls for all. It is not, therefore,
a regional issue, but national. The south-
ern protest is not addressed to 8 narrow,
selfish view, but to a view exactly as broad
as the Constitution—and as far reaching.

Senator O’MAHONEY, of Wyoming, has paid
tribute to the fairness of southern col-
leagues—having spoken out prior to this
showdown for the stated right of due proc-
ess; and recognizing the progress already
made, and voluntarily, on race relations.
As a further point of edification, the fact of
voting rights enjoyed and practiced in the
South should be 1aid before him.

Who, influenced by propaganda to the con-
trary, has bothered to examine the record
in State after State? By what process of
competent investigation have these civil-
rights firebrands arrived at g conclusion of
wholesale indictment?

Voting is a privilege, as well as a duty, of
citizenship, asserted ang protected by law.
With that principle there can be no quarrel,
The issue is invasion by Federal authority,
and methods of enforcement begetting strife
by the measures of force contemplated in
this iniquitous legislation.

There are States, outside the South, where
beople of voting age are denied the right to
vote—Indians, for example. Negro citizens
do vote, under the same rules of eligibilty
applied in the case of white citizens; and
if any Senator doubts that, he should come
this way and watch.

In Tennessee, and other Southern States,
he would find Negroes holding public’ office.
In Nashville they elect their own representa-
tives to city council; they have membership
on the school board. They staff their
schools. They are employed on the police
department and the fire department,

Facts, it appears, are coming out in the
Senate and registering—and they are facts
answering organized diatribe; substantiating

‘both the concept of justice and of consti-

tutional law. .

The South does not stand at the bar of
public opinion convicted—just accused. It
is not on the defensive, It is defending a
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‘basic right of responsible treatment, and the
place of that defense is the floor of the
Senate. .

As manifested by the implied readiness of
opponents to concede the trial-by-jury point,
its stand to date is influencing that ‘decision,
It cannot compromise any principle to the
detriment of established, constitutiona]
rights, much less yield to the whip of caprice,

A column written by Dr. John Temple
Graves, one of the outstanding men in
the South and in the Nation, printed in
the Charleston, S. C., News and Courier
of July 8, 1957, is entitled “South’s Most
Civil Right Is Right To Be Let Alone,”
reads as follows:

‘“The right to be let alone.”

That is our most civil liberty.

Remember it and be of good cheer as Sen-
ators from the South fight against the so-
called civil-liberty bill.

Civil liberty is indivisible.

It is the whole Constitution, the whole
ideal. When you sacrifice one part for an-
other you decrease and endanger the total.
When the right to \jury trial is impeached
to save the right tou\/ote there is net loss,
and the same loss runs-the whole constitu-
tional gamut. T

Basically, all American rights are civil
rights. State- rights are civil. The rights
of Congress against the Supreme Court are
civil, and of the executive against each, and
vice versa.

And when the Federal Government (or
the State) invades areas never intended or
authorized there is violation of the most
civil right of all—the right to be let alone,

If the Founding Fathers made a mistake,
if they failed to look ahead enough, if they
should have anticipated a future so social
and interrelated that nothing short of a
totalitarian central government and law
would serve, we should face it and get a new
Constitution. Certainly we should not un-
dertake to cover the situation by ignoring
the Constitution in one place and insisting

on it in another, sacrificing one civil right

to make another safe.

Most of us believe no mistake was made,
that liberty and justice can still be had in
the great terms of the Constitution.

If the President could just be reached on
this jury-trial issue in the civil-force bill,
many of us who go on liking him believe he
would see the South's case as the Nation's.
The Baltimore Sun nails it thus: “The in-
Jjunction contemplated would forbid actions
already forbidden under Federal criminal
laws. This being so, the injunction proce-
dure is obviously a judicial shortcut, and
one which would deprive those cited for
contempt of a right which would be guaran-
teed them wunder the Federal Constitution
(if they) were indicted for the same offense.
It is proposed to assure one right—the right
to vote—by ignoring another right—the
right to a jury trial.”

As pointed out here many times, jury
trials should be stretched just as far as con-
tempt is stretched, you would think. The
civil-rights bill would stretch contempt into
areas that ordinarily involve jury trial. 1t
should not be permitted to deny jury trial,
therefore, on the plea that contempt cases
don’t allow for them.

Mr. President, I have an editorial from
the Charleston (S. C.) N, ews and Courier
of July 4, 1957, entitled “Unless Citizens
Fight Against Tyranny Independence
Will Perish in the United States of
America”:

The 181st anniversary of the signing of
the Declaration of Independence in 1776
today finds independence at low ebb in these
United States.

There is a real question as to whether
Aniericans of this day are capable of keep-
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ing whatever measure of independence is leff
to them, let alone restoring lost liberties.

The original Independence Day was cele-
brated a long time ago.

The national memory of what 1§ means is
dim: -There is a certain amount of speechi-
fying by political leaders. And the White
House will hand reporters a mimeographed
Fourth of July statement, written by one of
the President's ghostwriters.

But the deep meaning of the day will not
be especially clear to millions of Americans
who are looking forward to a long weekend
at the beach or other pleasure resorts.

There is no reason why the Fourth of
July should be a long-faced gffair. Nor is
there any reason why it should be just an-
other holiday—another day for family
picnics, parties, and romping in the surf.

Except for a few lines of it embodied in
newspaper stories, no one will read the Decla-

ration of Independence. And yet our an-.

cestors read it with the greatest care, for
it touched their lives.

It is an angry document, full of resent-
ment toward a government that was steadily
pushing Americans into & corner. Finally,
in the Declaration, the people said they had
enough.

Throughout June 1957 the American peo-
ple were being pushed into a corner, pre-
cisely as the people of the province of South
Carolina and 12 other colonies were being
pushed in the broiling summer of 1776. No
one attacked Sullivan’s Island last month,
except possibly mosquitoes. But liberties
of South Carolinians and their fellow citizens
in 47 States were under attack. - .

Who knows it? Who cares? Today Fort
Moultrie, which should be a national shrine,
is padlocked and the grounds overgrown with
grass. Today, grass is growing over Ameri-
can liberties.

Americans cared in 1776. Of George III,
the signers said: “The history of the present
King of Great Britain is a history of repeated
injuries and usurpations, all having in direct
object the establishment of an absolute
tyranny over these States. To prove this, let
facts. be submitted to a candid world.”

And so they submitted the facts. They
said that King George “has combined with
others to subject us to a jurisdiction foreign
to our Constitution and unacknowledged by
our laws; giving his assent to their acts of
pretended legislation; for depriving us In
many cases of the benefits of frial by jury:
for taking away our charters, abolishing our
most valuable laws and altering fundamen-
tally the forms of our governments; for sus-~
pending our legislatures and declaring them-
selves invested with power to.legislate for us
io all cases whatsoever.”

Does this have a familiar ring?

Is not the Congress, on recommendation of
the President, preparing & civil-rights bill
that would deny trial by jury to some Ameri-
cans? Isn't the Supreme Court striking
down State laws, abolishing important laws
of Congress and altering fundamental forms
of our State and Federal governments? Isn't
the Supreme Court legislating school laws for
the South?

The answer to all these questions is “Yes.”

The Declaration of Independence says that
it is the duty of a free people, when a design
to reduce them to despotism has been per-
ceived, to provide new guards for their future
security.

That is what Americans living in 1957 must
do. There is no need for flag-waving dem-
onstrations—nothing of that sort. All that
is needed is for millions of Americans to halt

one moment, in the midst of holiday pleas-

ure, to resolve that they will support their
elected representatives in setting up new
guards agains tyranny.

Unless there is such a resolve, there won't
be much independence to celebrate in the
years ahead.

Mr. President, I have an editorial
from the July 9, 1957, Charleston (8. C.)
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News and Courier entitled “People
Should Accept No Compromise on States
Control of Elections”:

Talk about compromise on civil rights
force bills before Congress is in the news
from Washington., What goes on behind the
scenes the public seldom knows at the time,
and doesn't always find out later. We speak
with no knowledge other than what we read
in press dispatches,

The comment of Senator MuNDT, Republi-
can, of South Dakota, who has predicted a
compromise in time to let the Senate ad-
Journ by mid-August, is especially interest-
ing. He said the compromise would be one
“for which the South can't vote, but one
with which the South can live.” The terms
of the compromise would be to guarantee
the right of Negro and other minority
groups - to vote “without harassment.

Qualified Negroes, like qualified white peo-
ple, already have a right to vote. Race agi-
tators from time to time dig up cases of
alleged intimidation of Negro voters in the
South. No doubt there are voting irregu-
larities in the South, as in other regions of
the country, In the areas that the News
and Courler knows about, Negroes register
and vote without hindrance. If there is
widespread violation of anybody’s civil
rights we are not aware of it. The big
question is not so much whether and where
violations may occur, but who.has author-
ity to enforce guaranties of the rights.

Heretofore in our country the States have
set up and supervised elections within their
borders. We strongly believe that the fu-
ture’ of the American Republic depends on
saving a balance of power between State and
Federal authorities. Control of the ballot
and voting procedures is essential to that
balance.

The force bill now before Congress, gen-
erally known as the civil-rights bill, would
set up new Federal machinery, armed with
power to imprison without trial by jury, to
manage racial aspects of elections. It would
be a short step to amend this law to put
other, perhaps zall, election machinery into
Federal hands. Thus some of the safe-
guards—precious few of them remammg—
would disappear.

Compromise on the force bill is a compro-
mise with freedom. Today the Southern
States may seem to be the target. But the
danger exists for all 48 States.

Perhaps the danger cannot be avoided in
the present mood of our Government. Sen-
ator MunpT, in the past a stanch supporter
of States rights, has forecast a compromise
“with which the South can live,” even
though it cannot vote for the compromise.

The South could not live with Reconstruc-
tion after the Civil War. Some of the pro-
posals today seem designed to revive the
spirit of Reconstruction. The News and
Courier does not believe the South can live
with that spirit now any better than it
could live with it 80 years ago.

For that reason we reject any compro-
mise with basic rights and basic freedom.

If the South loses to superior power, either
in the form of votes in Congress or any
other form of force, let it not be said that
the South gave its consent. Someday, if it
is not then too late, the rest of the country
may come to-its senses. The South may be
able to hasten that day by resisting wreck-
ers of the Republic. If the people of the
United Otatcs realised what was being done
to their country, they would not offer up the
South as o sacrifice, nor compromise with
liberty.

The South might be able to live with
compromise, but not at the same time with
pride and self-respect.

Mr. President, there have been a num-
ber of occasions on which I have spoken
before the subcommittees of the Com-
mittees on the Judiciary of the House
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and Senate, and on the floor of the Sen-
ate, in opposition to the provisions of

- H. R. 6127 and the other so-called civil-

rights bills which were introduced both
in the House and in the Senate. " The
first of these statements was made be-
fore the Committee on the Judiciary of
the House of Representatives on Febru-~
ary 26. Because a good portion of the
statement was made with reference to
certain so-called civil-rights bills then
being considered, but which are not
now before the Senate, I have edited out
portions of the statement. I now read
my statement as edited.‘

I am here today to oppose the so-called
civil-rights bills.

. Tyranny by any other name is just as bad,:

In other countries tyranny has taken the
forms of fascism, communism, and absolute
monarchy. I do not want to see it foisted
on the American people under the alias- of
“civil rights.”

Real civil rights and so-called civil rights.
should not be confused. Everybody favors
human rights. But it is a fraud on the
American people to pretend that human
rights can long endure without constitu-
tional restraint on the power of government.

The actual power of the Federal Govern-
ment should not be confused with power
longed for by those who would destroy the
States as sovereign governments.

USURPATION BY JUDICIARY

There have been a number of instances of
attempted and real usurpation of power by
the Federal Government, which these pend-
ing bills would attempt to legalize, expand,
and extend. '

The most notorious illustration 'of this
type of usurpation is the May 17, 1954, school

segregation decision by the United States

Supreme Court. Since that time there have
been several other decisions by the Court
which I think have wakened people all over
the country who previously paid little at-
tention, or cared little, what the result might
be in the school segregation cases.

There are two recent cases. One arose in
Pennsylvania and one in New York. The
Pennsylvania case is Pennsylvania v. Steve
Nelson, decided April 2, 1956, dealing with
the right of the State to take action against
a Communist. The Supreme Court of the
United States ruled that because there was

a Federal sedition law, the State of Pennsyl- .

vania had no authority in that field. The
laws of 42 States were invalidated by the
decision. Even the protest of the Depart-
ment of Justice that the laws of the States
did not interfere with enforcement of the
Federal law did not stop the Court.

The author of the Federal law, the Honor-
able Howarp SmITH, of Virginia, has stated
there was no intent embodied in the Federal
act to prohibit the States from legislating
against sedition.

The second case to which I refer arose
when the city of New York dismissed from
employment a teacher who had refused to
disclose whether he was a Communist when
quecstioned by duly constituted authority.
Here again the United States Supreme Court
ruled against the power and authority of
the Ilocal government contained in the
charter of the city of New York.

USURPALION BY SXECULLVE

Now let me refer briefly to some attempts
at usurpation of the rights of the States by
the executive branch of the Federal Govern-
ment. Administrators in some Federal de-
partments and agencies have issued direc-
tives having the effect of laws which have
never been enacted by the Congress.

A specific illustration is that of the Civil
Aeronautics Administration issuing a direc-
tive last year to withhold Federal funds from.
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facilities in the construction of airports
where segregation of the races is practiced.
There is absolutely no basis in law for this
administrative action, but by use of a direc-
tive or an edict the administrator effected a
result just as though a law had been enacted.
Other attempts at Federal interference
from the executive branch with the rights
of the individual citizen is demonstrated by
the Contracts Compliance Commission. This
Ceommission has dictated that contractors
working on Federal projects must employ
persons of both the white and Negro races,
whether the contractors wish to do so or
not. The strength of the Commission lies
in the power to withhold contracts, or
threatening to do so, if a contractor fails to
carry out the dictates of the Commission.

ATTEMPTED USURPATION BY CONGRESS

I can think of no better ilustration of at-
tempted usurpation of the rights of the
States by thelegislative branch of the Federal
Government than what is going on here now.
I believe that the Congress, by attempting
to enact these so-called civil-rights bills, is
invading the rights of the States.

NO DOUBT AS TO CONSTITUTION

Wherever a person lives in this country,
whatever political faith he holds, whatever
he believes in connection with any matter
of interest, he has one firm basis for knowing
his rights. Those rights are enumerated in
the Constitution of the United States. I
believe in that document. I believe that it
means exactly what it says, no more and
no less.

If American citizens cannot believe in the
Constitution, and know that it means ex-
actly what it says, no more and no less, then
there is no assurance that our representa-
tive form of governmerit will continue in this
country.

I belizve that people all over the country
are beginning to realize that steps should
be taken to preserve the constitutional guar-
anties which are being infringed upon in
many ways.

I believe ‘we should also take steps to re-
gain for the States some of the powers pre-
viously lost in unwarranted assaults on the
States by the Federal Government.

STATE OFFICIALS UNDERSTANDING

The administration of laws relating to civil
rights is being carried out much more in-
telligently at the local levels of ‘government
than they could ever possibly be adminis-
tered by edicts handed down from ‘Washing-
ton. State officials and county officials know
the people and know the problems of those
people. Most officials of the Federal Gov-
ernment in Washington know much less
about local problems than do the public offi-
cials in the States and in the counties.

It these so-called civil-rights bills should
be approved, then we must anticipate that
the Federal Government, having usurpced the
authority of local government, will try to
send Federal detectives snooping through-
out the land. Federal police could be sent
into the home of any citizen charged with
violating the civil-rights laws.

If there are constitutional proposals here
which any of the States wish to enact, I have
no objection to that.” Every State has the
right to enact any constitutional law which
has not been specifically delegated to the
Federal Government in the Constitution.

On the other hand, I am firmly opposed to
the enactment by Congress of laws in fields
where the Congress has no authority, or in
fields where there is no necessity for action
by the Congress.

From my observations, I have gained the
strong feeling that most of the States are
performing their police duties well. I believe
that the individual States are looking after
their own problems in the field of civil rights
better than any enactment of this Congress
could provide for, and better than any com-
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mission appointed by the Chief Executive
could look after them.

Mr. KNOWLAND. Mr. President, will
the Senator from South Carolina yield
for a question, with the understanding
that he will not lose his right to the floor,
and the understanding that it will not
be considered a second speech or jeopar-
dize the Senator’s right to the floor?

Mr. THURMOND. If unanimous con-
sent is granted, under the conditions
which the distinguished Senator has out-
lined, I will be pleased to yield.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from California? The Chair hears none,
and it is so ordered. .

Mr. KNOWLAND. Mr. President, I
shall preface my question by this brief
statement of fact, namely, since the
House has adopted a sine die adjourn-
ment resolution, and there is no fixed
period for adjournment, and the Senate
can, and in my judgment will, continue.
in session as long as it is necessary to
complete its business, I put these ques-
tions in all .seriousness to the distin-
guished Senator from South Carolins:

First. What is the Senator’s purpose
by his interesting but prolonged re-
marks? Is it a matter of education of
the Senate or of the country?

Second. Is it to establish a record of
discussion on the floor of the Senate?

Third. Is it merely to delay a vote on
the civil rights bill, which is the pend-
ing business?

Fourth. Is it to prevent a final vote
on H. R. 6127, the so-called civil rights
bill?

Fifth. Is it to make friends and to in-
fluence other Senators in the southern
position?

Sixth. Is it to emphasize to the Senate
the need for a change, beginning in Jan-
uary, of rule XX11?

There may be other reasons, but I
should be very much interested—and I
believe the Senate would be interested
also—if the Senator from South Carolina
would agree to indicate the purpose of
his prolonged address.

Mr. THURMOND. I would merely say
that my purpose in making the extended
address is for educational purposes—to
educate the Senate and the people of
the country. There is no question in

"my. mind that the so-called civil-rights

bill violates the Constitution of the
United States. I do not believe the
Senator was in the Chamber when I
spoke earlier and cited a decision point-
ing out that criminal contempt has been
held to be a crime and that under the
Constitution of the United States it is
provided that a man charged with crime
shall get a jury trial.

The so-called compromise bill pro-
vides that if a person is sentenced by
a judge by being fined more than $300
or imprisoned for more than 45 days,
he will get a jury trial. The Constitu-
tion does not say that. The Constitu-
tion provides that if he is charged with
a crime, he shall get a jury trial.

I believe in the Constitution. I be-
lieve that the Constitution is clear. T
hope the Senator will take the time one
of these days—probably he will not have
an opportunity soon—to read the ad-
dress I have made in which I have gone
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into these matters and have  tried to
delineate them and point them out for
the benefit of the American people, as
well as for the benefit of the Senate.

Mr. KNOWLAND. Mr. President, will
the Senator yield?

Mr. THURMOND. I am confident
that the pending bill is a dangerous bill
in a number of ways. I have pointed
out that it is necessary that every State
in the Nation have laws to protect the
right to vote. The Senator’s own State
of California has such laws. I started
with the State of Alabama and read the
laws for every State. Those laws were
confirmed to be accurate by the Library
of Congress. I read the State laws be-
ginning with Alabama and ending with
Wyoming. Every State in the Nation has
laws to protect the right to vote.

I say there is no need for the pending
bill. This is a matter that comes under
the Constitution, and it should be left to
the States. It is a State matter. It is
not a Federal matter.

Furthermore, the Federal Government,
has invaded the field. .It has already
invaded the field. I believe it made a
mistake when it did so.

I should like to invite the attention of
the Senator—again I do not believe he
was In the Chamber when I referred to it
previously—section 594 of chapter 29 of
title 18 of the United States Code. That
section provides:

Whoever intimidates, threatens, coerces, or
attempts to intimidate, threaten, or coerce,
any other person for the purpose of inter-
fering with the right of such other person to
vote or to vote as he may choose, or of caus-
ing such otheér person to vote for, or not to
vote for, any candidate for the office of
President, Viqe President, presidential elec-
tor, Member of the Senate, or Member of
the House of Representatives, Delegates or
Commissioner'§ from the .Territories and
possessions, at any election held solely or in
part for the purpose of electing such candi-
date, shall be fined not more than $1,000 or
imprisoned not more than 1 year, or both.

Mr. KNOWLAND. Mr. President, will
the Senator yield again under the same
conditions?

Mr. THURMOND. That is the Fed-

eral law today. If anyone is being denied .

his right to vote today he has recourse
to that statute. If anyone is being
denied the right to vote and complains
abkout it, the Justice Department fails to
do its duty if it fails to prosecute under
that section of the Federal statute.
Either that condition exists or there are
no just complaints. The Committee on
the Judiciary held hearings for months
on the question, and it did not have
before it one valid complaint. It had
some fictitious complaints from a parish
in Mississippi. It turned out that they
asked a witness to return the next day,
but he did not return, and it proved that
the whole testimony was a fabrication,
according to the chairman of the com-
mittee.

Therefore, there are State laws which
brotect the right to vote, and there is g
Federal law which protects the right to
vote. Under that act, if a man is tried,
he would have a right to trial by jury.
Under the so-called compromise, if he is
tried, he would not have the right of
trial by jury if the sentence were less
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than $300 or if the imprisonment were
for less than 45 days.

Ninety-nine percent of all the crimi-
nal contempt cases would fall within
that sphere. I was a circuit court judge
for 8 years and heard cases all over
South Carolina. I cannot remember the
case of even one man who was sentenced
by me or by any other circuit court judge
in South Carolina for contempt of court
for longer than 45 days in jail.

Therefore, the effect of the so-called
compromise is to deny to the citizens of
South Carolina and of the United States
the right to a jury trial, as is guaranteed
in several places in the Constitution.
That is the reason I have made this ex-
tended address. It is to call to the at-
tention of the Senate and to the people of
the Nation that the pending bill is & dan-
gerous bill. In my opinion, it is purely.a
political bill.

Mr. KNOWLAND. Mr. President, will
the Senator yield under the same condi-
tions as heretofore stated?

Mr. THURMOND. I yield under the
same conditions.

Mr. KNOWLAND. I can assure the

Senator, whether we make that proviso

in our remarks back and forth, the Sena-
tor will be fully protected in his rights to
the floor.

Mr. THURMOND. I shall be pleased
to yield to the Senator from Cadlifornia
under those conditions.

Mr. KNOWLAND. I did listen to the
earlier part of the Senator’s address. I
was in the Chamber at the time. I must
confess that for several hours I did get
some sleep.and was able to freshen up
and to change my clothes, and I am now
back in the Chamkber.

Mr. THURMOND. I notice that the
Senator looks very fresh at about 6:45
in the morning.

Mr. KNOWLAND. VYes. Iam glad to
be here with the Senator. Of course, the
question which obviously disturbed a
majority of the two Houses of Congress
was that the statutes which are now on
the statute books were not effective in
protecting those constitutional rights.
The Senators who felt that way are just
as sincere as the Senator from South
Carolina. I know  the Senator from
South Carolina has a deep conviction
and is one of the ablest Members of the
Senate. However, I refer to the provi-
sions of section 1 of the 15th amend-
ment to the Constitution, which pro-
vides:

The right of citizens of the United States
to vote shall not be denied or abridged by
the United States or by any State on account
of ;ace, color, or previous condition of servi-
tude.

Section 2 of the 15th amendment
reads:

The Congress shall have power to enforce
this article by appropriate legislation.

Both sections point up the fundamen-
tal constitutional right of American citi-
zens and clearly underscore the fact that
Congress not only has the right, but the
responsibility in this field. ' .

The Sendtor may feel that in his Stat
or perhaps in other States—and I have
no doubt it is true in many areas of the

.South—there is no problem relative to

the voting rights of American citizens.
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But at least the predominant opinion
in Congress indicates that there is also
a strong feeling that in many areas—
and this may not be related only to the
South, for that matter—the full rights
under the 15th amendment are not being
effectively implemented. It was for that
reason that the House, by a vote, I be-
lieve, of more than 2-to 1, and the Senate
finally by a very substantial majority,
passed the bill, which is now going
through another legislative process. It
finally came back to the Senate floor
after the House had concurred and
amended the Senate version, as the
House had a right to do.

My only point is that obviously the
Senate of the. United States is going to
stay in session and complete work on the
proposed legislation. It may sit for the
remainder of the week, and it may sit
next month and, if necessary, the month
after that. "I wish to emphasize to the
Senator from South Carolina that, so
far as the recommendations of the mi-
nority. leader might be followed—and I
know of no difference of opinion so far
as the majority is concerned, although I
cannot speak for the majority, and I
would not attempt to do so—there will
be no sine die adjournment resolution
adopted by the Senate which would per-
mit Congress to adjourn the first session
of the 85th Congress until we have com-
pleted the work on the pending legisla-
tion, which is the civil-rights bill, and
completed the work on the proposed leg-
islation dealing with the mutual aid
appropriation bill. Therefore, there is
no fixed hour and date of adjournment.

I was wondering, therefore, why the
Senator was making his extended ad-
dress, and that is the reason I asked the
questions I asked of him. He-said he was
making the address for the purpose of an
educational campaign, for the benefit of
the country and the Senate. I was
wondering whether he hoped to prevent
passage of the bill or merely delay its
passage, or whether he had some other
reason in mind.
~Mr. THURMOND. In answer to the
distinguished Senator, I wish to say that
I should be highly pleased if the bill did
not pass. I should like to ask the Sen-
ator this question: Under the statute
which I have just read—and that is not a
State statute, but a Federal statute,
which provides “whoever intimidates,
threatens, coerces, or attempts to intimi-
date, threaten, or coerce any other per-
son for the purpose of interfering with
the right of such other person to vote as
he may choose,” and so forth, shall be
fined not more than $1,000 or imprisoned
not more than 1 year, or both—is there
any deficiency in the statute? Is that
not as clear as it can be? If anyone in-
terferes with another’s right to vote, or
intimidates, or if he threatens or coerces,
he shall be punished. Is that not what it
says? If that is the case, why does the
Senator believe we should have another
statute on voting added to it? Is this
statute deficient? The Senator says the
present laws are defective, as I under-
stand. The statute I have read is a
criminal statute. It will punish a guilty
person by fining him for as much as
$1,000 and could send him to jail for a
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year. In what respect does the Senator
believe the statute is defective? :

Mr. KNOWLAND. I shall not at this
hour get into a detailed legal argu-
ment, because I am not a lawyer, but a

newspaperman ; furthermore, I would not .

attempt to put myself up against the dis-
tinguished Senator from South Carolina,
who has been a judge in his own State
and has been for a long time a distin-
guished member of the bar. I have

listened to the arguments on the floor of -

the Senate. I have read a number of the
reports and the proceedings, and I have
had some discussions with people who are
familiar with the circumstances con-
nected with the subject. I do know that
those in the Department of Justice who
have been concerned with this problem
apparently feel that that statute is not
effective so far as the constitutional
rights of American citizens are con-
cerned. .

Secondly, I am not in a position to
argue with the Senator relative to what
the legal definition of coercion is. I do
say to the Senator that I believe there
are various forms of coercion, some of
which might be very difficult to prove in
a court of law, but which might still be
equally effective in keeping people from
exercising their voting rights.

The coercion might consist of eco-
nomic pressure, or there might be some
difficulty about finding work in a com-
munity or there might be the difficulty
of a small merchant maintaining his
business. It might be very difficult to
trace such things to the fact that a per~
son had tried to go to a voting place on
voting day to cast his vote. Neverthe-
less, such coercion could be quite effec-
tive in keeping a person from exercising
his right to the voting franchise.

It is also true that in the debate which
has taken place on the floor of the Sen-
ate it was disclosed that in one of the
parishes or voting districts in a Southern
State which had been mentioned on the
floor of the Senate, there had been the
situation where certain facts were laid
before a grand jury in that particular
State, and the facts were very cléar, but
still no action was taken in that particu-
lar situation.

I will say to the Senator that it should
be remembered that the bill has now
been stripped practically to a voting-
rights bill.

Furthermore, I certainly believe that
the fundamental right of an American
citizen in this day and age should be
protected, because every citizen has the
right to vote. If that right is assured
to a citizen, in time he may help himself
secure the other civil rights to which he
is entitled and which are guaranteed to
him by the 14th amendment. The bill
before us, as I say, is primarily a voting-
rights bill. Those who have had some
responsibility in this field—and I think
some knowledge of it also—feel that the
procedure outlined in the bill would at
least facilitate the exercise of the voting
rights of American citizens in all sec-
tions of the country.

Mr. THURMOND. I might say to the
distinguished Senator that he is one of
the ablest Members of the Senate. Even
though he is not a lawyer, he knows a
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house and Informer, of Columbia, S, C'.,‘

statute when he hears one read. The
criminal statute I have read is just as
plain as any criminal statute can be. I
am in favor of having every qualified
voter enjoy the right of franchise. I
want to say that in my State every quali-
fied voter has that privilege. No one—
white, colored, or anyone else—is denied
the right to vote in South Carolina. The
statute I have read protects people from
being coerced and intimidated and
threatened in any way. If there is any
violation of law now, a person who is
discriminated against may go to the De-
partment of Justice, and under the stat-
ute I have read a violator of that statute
will be either sent to jail or fined or
‘both. What the proposed compromise
would do would be to take away that
right of trial by jury.

Mr. KNOWLAND. Mr. President, will
the Senator yield under the same condi-
tions?

Mr. THURMOND. I yield under the
Same conditions. .

My. KNOWLAND. I will say that both
the original bill as passed by the two
¥ouses and the final form now before us
are not intended to deprive anyone of
his vote, but to encourage the constitu-
tional right of people to enjoy the right
to vote. The fact of the matter is that
quite a due process procedure is set up.
If a person comes forward and alleges
that he has been denied the right, there
is a procedure set up by which he may
£o into Federal court, under his consti-

-tutional right, under the 15th amend-

ment and the other constitutional rights
he has, and make certain allegations.

.The judge must make certain findings.

If he finds the facts are correct, he issues
a court order, directed to what we in our
State would call the registrar of voters,
but what in other States might be the

.county clerk, or whatever else he might

be, and says, in effect, “You are violating
the constitutional rights of this man. He
-Is being discriminated against under the
laws of this State. Put him on the regis-
tration rolls.” :

If the local official complies with the
law and complies with the Constitution,
nobody is fined, and nobody gaoes to jail.
It is only if the local official or the local
individuals involved in the case ignore
the order of the court and, in effect, say
that “we will not comply with the order
seeking to protect the constitutional
rights of American citizens,” that the.
judge may, under either civil contempt,
which may be used in most cases, and
may in most cases be effective, or under
the criminal contempt pbrovisions, im-
pose the penalties.

So_this bill is not seeking to punish
people. To the contrary, it is seeking to
gain for American citizens the very fun-
damental -right to vote. If nobody is
denied the right to vote in the State of
the Senator from South Carolina, there
will not be a single citizen in the State
of South Carolina who will be involved in
either a civil or criminal contempt, If
nobody is being denied the right to vote
in any other State, there will not be 2
single citizen, man or woman, who will
be involved in either civil or criminal
contempt under this bill. There will not
be large numbers of persons who will be
fined or jailed for 10 days or 30 days or

45 days, to force compliance with the
constitutional rights of American citi-
zens. That is going to be so only if the
conditions which the Senator says pre-
vail in his State do not prevail in other
areas of the country and large numbers
of American citizens are denied their
constitutional rights. It seems to me it
is all clear and simple. The Senator has
nothing to fear in his own State or in
any other State, because if nobody is
being denied the right to vote, nobody
can be punished by either civil or crimi-
nal contempt proceedings under the bill.

Mr. THURMOND. I should like to
say, in reply to that statement, whether
a single person in South Carolina would
be affected by the bill or not would not
change my opinion about the bill, be-
cause the bill as passed by the House
affects American citizens everywhere.
The bill the Senate passed delineated
and made a distinction between civil
contempt, the purpose of which is to
bring about compliance with an order,
and criminal contempt, the purpose of
which is to punish for a crime.

A criminal contempt has been held,
in a court decision which I cited earlier
today, to be & crime. Criminal contempt
is a crime. The bill as passed by the
House provides for punishment for
criminal contempt and provides that a
judge can ftry the case, in his discre-
tion. The defendant does not get a
Jjury trial for a criminal contempt unless
the punishment goes beyond 45 days or
beyond a $300 fine. I am not concerned
about the people of South Caroling vio-
lating the voting rights of citizens, be-
cause I do not think anybody in South
Carolina is viclating anyone's voting
rights. I presume this bill is aimed
chiefly at helping the Negroes. is it not,
Senator? .

Mr. KNOWLAND. No. The hill
would be aimed at any American citre
zen, without regard to race, creed, or
color, whose voting rights under the 15th
amendment would be denied.

Mr. THURMOND. As a matter of
fact, it is the Negro whom it is chiefly
aimed to help. Is that not a fact?

Mr. KNOWLAND. I suppose most al-
legations of a denial of voting rights
come from colored citizens of the United
States, but I assume the same situation
might apply to Indians, in some in-
stances, or might apply to others who
might be entitled, under the Constitu-
tion, to the right to vote; but it is not
aimed at any one race or one section
of the country. The Constitution, as
the Senator well knows, and I think
would not dispute, applies to all 48
States of the Union,.and not merely to
a part of the Union.

Mr. THURMOND. I am sure that is
correct, but I refer to the practical pur-
pose of the bill. I understood that was
so admitted, and one reason why the
right of trial by jury was attempted to
be taken away was that southern juries
would not convict in cases involving the
right of Negroes to vote.

For the Senator’s information, in my
State I would like him to know that in
the 1952 election President Eisenhower
lacked just a few votes of carrying the
State. The Negroes voted in heavy num-
bers. The Negro newspaper, the Light-
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published by and for Negroes, bragged
about the fact that they were responsible
for winning the State for Stevenson. It
said that more than 80,000 of them had
voted in that election, and that repre-
sented about one-fourth of the entire
votes cast in that general election. The
Negroes of our State comprise only 40
percent of the population. If they voted
to the extent of almost one-fourth of all
the votes cast in that election—and they
probably voted more, because they ad-
mitted they cast that many—I think it
is indicative that the Negroes are voting
in large numbers. Of course, they are
not so well qualified to vote as are the
white people. I do not know of a Negro
in South Carolina who is qualified and
wants to vote who is denied that priv-
ilege. So Negroes are voting in my State.

Mr. KNOWLAND. I might say to the
Senator I was in his State in 1952. I
happened to travel with then General
Eisenhower, who was a candidate for the
presidency before he became President
of the United States. I attended meet-
ings with the President-to-be. The point
I want to make perfectly clear is that I
do not dispute the fact, as stated by the
distinguished Senator, that a large num-
ber—perhaps a good majority—of the
Negro citizens of this country or of his
State may be registered. Democrats. I
think they may continue to vote for the
Democratic ticket, so far as that is con-
cerned. They may have been respon-
sible, as the Senator says, for having car-
ried South Carolina for Stevenson——

Mr., THURMOND. That is what they
said.

Mr. KNOWLAND. Or, at least, that
is what they said; but that would not
change my viewpoint in the slightest, as
a Republican, if they were entitled as
American citizens to vote, even though
they were responsible for the defeat of
my party in that State. I might say
that in the northern areas, the heavily
populated areas, with large Negro popu-
lations, foer the most part Negroes have
voted the Democratic ticket, and gen-
erally for New Deal candidates, and it
certainly is not politically advantageous
to my party when they vote that way.
That still . would not change my view-
point that, if they are American citizens
and if under the Constitution they are
entitled to the right of any other citizen
to vote, which the Constitution clearly
gives them, both the Senate and the
House, as well as the executive branch
of the Government and the local public
officials and the national public officials,
have the responsibility to see that they
are not denied the right to vote and to
exercise their constitutional rights,
whether the citizens may be predomi-
nantly Democratic, predominantly Re-
publican, or predominantly Independent.

That point is not at issue here. The
issue is whether they are entitled, un~
der the qualifications of the State laws,
and under the Constitution of the
United States, to vote. If they are, they
should be assured that every public offi-
cial who raises his hand to support both
the State and National Constitution has
the responsibility to see that citizens get

the right to vote when ‘they want to

exercise it. In this country, we do not
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have coerced voting, where citizens have
to go to the polls. But if citizens want
to do so, they should be allowed to do
s0, without any direct intimidation or
without any of the more subtle, indirect
intimidations or coercions which some-
times can be practiced, as the distin-
guished Senator knows.

Mr. THURMOND. I should like to
ask the Senator if he has had evidence
presented to him which has convinced
him that there is a need for this bill to
be passed, in spite of all the laws the
States have to protect the right to vote,
and in spite of section 594 of the United
States criminal code which protects the
right to vote. Has the Senator ever
had evidence presented to him that con-
vinced him it is necessary to pass the
bill, in spite of the laws of the States
and the Federal statutes?

Mr. KNOWLAND. I will say to the

v

_ Senator if I did not feel that it was
both necessary and desirable to pass the

pill, I would not have supported it. I
believe there have been sufficient facts
presented to indicate that a bill of this
type is both necessary and desirable..

I have never taken. the position on
the floor, or publicly or privately, in
which I have made a blanket indictment
and stated that southern juries would
not convict, because I have the highest
respect for the people of the South, for
their responsibilities of citizenship, for
their loyalty to this country, and for
the fact that they have served in uni-
form side by side with citizens from
other sections of the country in fighting
off our enemies in the various struggles
in which this Nation has been éngaged.
I have never suggested that there should
be a blanket indictment of a whole peo-

" ple under any circumstances. I do not

now say that the facts outlined by the
Senator from South Carolina, with re-
spect to his own State, are not correct.
Of course, I do not know his State as
well as does the Senator from South
Carolina, but if he tells me that there
are no cases where a person-is deprived
of his right to vote, where a Negro citi-
gen, if he possesses precisely the same
qualifications that would be expected of
a white citizen——

Mr. THURMOND. None that I know
about.

Mr. KNOWLAND. That he has ex-
actly the same rights to register, exactly
the same rights to vote, I take the Sen-
ator's word for it, because I have great
respect for him. I will say, however, that
in the facts presented by the Attorney
General’s office before the committee,
relative to another State in the broad
general area of the South—I might say
the same thing might apply in an area
of the North or the West, for that mat-
ter, because what we are seeking to pro-
tect is the rights of “American citizens
in all 48 States of the Union—it was
shown that large numbers of persons

_who had been registered were purged

from the registration rolls, The pre~
dominant number, if not all. of the
purgees, were members of the Negro race,
with very few, if any, members of the
white race. Purely on the law of aver-
ages, to a Teasonable man, one would
not have to be a lawyer to know that
it does not seem to be a matter of chance,
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Then when they sought to re-register,

according to the facts presented, the
local registrar indicated, though there
were several thousand of them, he could
not register more than 50 a day. That
meant those persons had to stand in
line for long periods of time, which
would naturally be a discouraging thing
in trying to get back on the registration
rolls.

There was used the apparently rather
jnteresting and novel provision of verbal
question.. I doubt very much whether
many, if any, Members of the Senate
could have answered some of the ques-
tions which were asked. If a question
was answered one way, that apparently
was not the right answer. If the ques-
tion was answered the other way, which
any reasonable person might have done,
that apparently was not the right an-
swer. Perhaps the same position would
have been taken by the local registrar if

“the citizen involved had "been  of any”

other race, but, again, to a reasonable
person it seems that there was at least
an effort made to discourage American
citizens from exercising the right of
franchise.

I again reiterate that, to the best of
my knowledge and belief, that occur-
rence did not take place in the State of
South Carolina.

The Senator has made a very fine
statement of the rights the citizens of his
State enjoy. I think all Americans will
rejoice in that fact. I want to say there
is nothing in the proposal before the
Senate which will in the least change the
power of the States to prescribe the
qualifications of their voters. They have
that right under our Federal system.
I think, however, the States have the
obligation not merely to give lip serv-
ice to, but to follow both the letter and
the spirit of the Constitution, and that
whenever such qualifications are pre-
scribed, whatever they may be, they
should be applied impartially and equit-
ably to every American citizen, regard-
less of his race, color, creed, or previous
condition of servitude.

Those are the words of the Constitu-
tion. Those are the words that every
citizen occupying a position as a regis-
trar, a county clerk, or a local voting
commissioner has a full obligation to
¢omply with. Such persons should not
apply one rule to one group of citizens

‘and a-different rule to a different group

of citizens. If they will apply the laws
with equity and with impartiality, then
they have nothing to fear in the slightest
in the way of either civil or criminal
contempt under this bill, at least in my
judgment,

Mr. THURMOND. I should like to ask
the Senator from California one more
question, and with that I will desist,

Although the Senator is not a lawyer,
he is one of the best read men in the
United States. I imagine he is an ex-
pert on the Constitution, also, because he
is a very deep student. i

T wonder how the Senator could agree
to this compromise, which would deprive
people in criminal contempt cases of the
right to a trial by jury, when the Con-
stitution is so clear on that point? )

 Mr. KNOWLAND. I will say to the
Senator that I will leave the matter to

the lawyers, to debate later thé specific
point which the Senator mentions. I, at
least, have heard of no section of the
country where there is a provision for a-
trial by jury in an equity proceeding
where there is a contempt of the court.

Mr. THURMOND. I am speaking of
criminal contempt.

Mr. KNOWLAND. I know, but I am
speaking also of a contempt of the court
in carrying out its order in an equity
proceeding. .

Mr. THURMOND. In reply to that I
will say to the Senator I agree that in
civil contempt cases under the present
law the court has the right to use its
power to bring about compliance with an
order, in civil contempt cases. How-

ever,Iam speaking of criminal contempt -

cases, which are provided for in the
compromise bill. The bill provides for
criminal contempt actions.

Criminal contempt is a crime. I have

-here a decision which sustains that point.
Since criminal contempt is a crime, there
is a right to a trial by jury.

The Constitution of the United States
in article IIT, section 2, says this:

The Trial of all Crimes, except in Cases of
Impeachment, shall be by Jury; and ‘such
Trial shall be held in the State where the said
Crimes shall have been committed; * * *.

The sixth amendment reads:
In all criminal prosecutions—

That is what we are referring to. We
refer to a criminal prosecution for crim-
inal contempt. It isa prosecution by the
judge, who is the prosecutor, the legis-
lature, the judge and the jury.

The court has held that criminal con-
tempt is a crime, and the Constitution
makes reference to all criminal prosecu-~
tions. We refer here to a criminal
prosecution.

The sixth amendment says:

In all ¢riminal prosecutions, the accused
shall enjoy the right to & speedy and public
trial, by an impartial jury of the State and
district wherein the crime shall have been
committed,* * *.

And so forth.

In the seventh amendment to the Con-~
stitution there is also a reference to a
jury trial. The amendment I have read
is exactly to the point.

If the Senator had provided in the
compromise bill that the judge could
impose a sentence of imprisonment for
1 day—not 45 days, but even 1 day—or
a fine of even $1 in a criminal-con-
tempt case, he would be giving the judge
the power to try & man without a jury
in violation of the Constitution, even
though. the punishment would be neg-
ligible.

What I am opposed to is the fact that -

the compromise bill, the way it is writ-
ten and the way it has come to the
Senate, violates the Constitution of the
United States. I am vitally concerned
about that.

Mr. KNOWLAND. If the Senator will
yicld further, then I shall not interrupt

~ him any more.

All T can say to the distinguished
Senator from South Carolina is that the
highest law officers of the Government
of the United States are the Attorney
General of the United States and repre-
sentatives of the Department of Justice.
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They, too, have sworn to uphold the Those last two amendments of the Bill However, the Justice ‘Department shoulq
Constitution of tha United States. The of ights make clear the intent of the avoid civil litigation, instead of seeking to

o Foﬁndlng Fathers. Their intent was that promote it.
?osti:' abif laW¥ el; lcrll the ‘Dtel,rl) artn'lent; odf all rights not . specifically listed, and all I hope the members of this committee wilj
u§ lce‘ ave looked over N e. propose bowers not specifically delegated to the Fed- recognize this proposal as one which coulq
legislation, as well. In their judgment, eral Government, would be held inalienable turn neighbor against neighbor, and wil

it is constitutiox}al and it does not Vio- by the States, and the people. treat it as it deserves by voting against it,
late the Constitution of the United BILL OF RIGHTS UNALTERED WORSE THAN EX POST FACTO
States. This basic concept of the Bill of Rights Another proposal of the so-called civil-

The Senator 18 entltle.d, of course, to has never been constitutionally amended, rights bills is closely related to the one I
make the assertion that in his judgment ;o oprer what the Federal courts have done, have just discussed. It would provide that—
the provision is not constitutional, yo matter what the executive branch of “Whenever any persons have engaged or
Such arguments come up even before the Federal Government has done, and no  about to engage in any acts or practices
the Supreme Court of the United States, matter what the Congress might have done  whicn would give rise to a cause of action
as the distinguished Senator knows, or attempted to do in the past. ’I“he people * * % tha Attorney General may institute
from time to time, as well as before and the States still retain all rights not for the Uniteq States, or in the name of the

; specifically delegated to the Federal GOV~ United States but for the benefit of the real

oth‘er courts. Sometimes the judges can ernment. parly in interest, a civil action or other
agree by a unanm_uou§ vote as to what Let us also consider these proposals from  proper proceeding or redress or preventive
they think is constitutional or what they , practical standpoint. relief, including an application for g perma-

think is unconstitutional. However, What could be accomplished by a Federal pepnt or temporary injunction, restraining
over the long period of our history there law embodying provisions which are already  order, or other order.”
have been many notable cases relative on the statute books of the States that can.. Now that proposal is one which 1 would
to the constitutionality of some act of 1Ot be accomplished by the State laws? I label as even more insidious than any ex
) : : - fail to see that any benefit could come from post facto law which could possibly be
Congress or the constitutional rights of ih tment of Federal laws duplicating :
individual as to which the Su- !¢ enactment of o ngnts ‘magined.
Some in ) ? State statutes which guarantee the rights AR ex post facto law would at least apply
breme Court of f.:he.U.mted.States, Which ot citizens. Certainly the enactment of still to some real act committed by a person
is the highest judicial tribunal of the otner laws not approved by the States could which was not in violation of law 2t the
land, has divided on a 5-to-4 decision. result only in greater unrest than has been . R R
. =) time. The point is, however, in such instance
The Senator’s assertion that the pro~ created by the recent decisions of the Fed- the person would actually have committeq

vision is not constitutional— 1 am sure eral courts. . _— the act.
the Senator would be the first to admit— ‘an' DOOLEY WAS RIGH This proposal would permit the Justice
does not make it unconstitutional. I The truth is very much as Mr. Dooley, the Department to secure an injunction from g

i i i writer-philosopher, stated it many Years ago, pegera] judge or to institute a civil suit
qultleiﬁagr?lt that tilg as.sgrtlo?l of aI}l]z that the Supreme Court follows the election on behalf of some person against g second
Qualified lawyer (,)n 15 side, W '0 mig. returns. If he were alive today, I believe Mr. 1 i

ke th " th A berson when the latter had committed no
make the assertion the provision WaS  Dooley would note also that the election .t at all.  An injunction might be secured

constitutional, would not, by that ASSeT-  returns follow the Supreme Court. from a Federal judge charging a violation
tion, make it so. Nor would the opinion And now it looks as if some people are try- ey law without any evidence that a per-
of the Attorney General make it so. " ing to follow both the Supreme Court and son even intended to do so.

At least I do not want the record to the election returns. How any person could support by oath a,

show that merely by having the Senator  Having made these general comments, I charge as to whether another person was
Imake the assertion that in his judgment o m‘ed?” °°n'éme;§;1°‘;§i‘1fé?%§ e ome  about to engage im violating the law is
16.1s not constitutional, necessarily, ipso °osa1ef§f’§h;n§s§;b§;lmém of a Commission °€¥oRd my understanding,
facto, that assertion makes a fa, t. D 1 Tt Many of the pioneers who settled this new
cto, a ¢ on Civil Rights. A
Mr. THURMOND. Of course, we re- continent came because they wanted to
member also that the Attorney General COMMISSION UNNEEDED Sicape the tyranny of _European despots.
in the original bill wanted to transfer _ There is absolutely no reason for the estab- They wanted their families to live in a new
; ) : Jishment of such a commission, The Con- land where everybody could be guaranteed
these matter§ to 1.-'h,e equity Slde,Of the gress and its committees can perform all of the right to tria] by jury, instead of the
court, to deprive citizens of the right of the investigative functions which would come decrees of dictators.
jury trial. We have to keep that in within the sphere of constitutional authority. Congress, as the directly elected repre-
mind. I do not believe the members of any com- sentatives of the people, should be the last
Mr. KNOWLAND_ If the distin- mission, however established, cquld represent to' consider depriving the pgople. of jury
guished Senator will yield further, I wish the views of the beople of this country as trials, We should never consider it at all.

i . hi : : - Wwell as the Members of Congress can. I hope But, if this broposal to strengthen the civil-
%o thank him for his courtesy n _yleld that the members of this committee and the rights statutes is approved, that would be

ing. I hope he has enjoyed our discus- Members of the Congress will not permit its effect,

slon as much as I have. I hope perhaps themselves to be persuaded that anyone else AGENTS COULD MEDDLE

it.has been a brief respite to him, under can 100K after the problems of the people any Under this provision, the Attorney Generay
all the circumstances. I would Stay to  better, or as well, as the Congress can. could dispatch his agents throughout the
listen to the Senator, but 1 have a break- Furthermore, there is no justification for  jana. They would be empowered to meddle
fast engagement with the President at an investigation in this field. with private business, police elections, in-

the White House. I know under those I h?:pihthist Cg;?“]?ittei v&;ill rt:ahcommend tervene in private lawsuits, and breed liti-
circumstances the distinguisheqd Senator 283Inst the establishment of such a com- gation generally. They would keep our peo-
will excuse me, mission. . . . Ple in a constant state of apprehension and
. ; . Anather bill would provide for an addi-  harassment, Liberty quickly perishes under
M. THURMOND' It is a pleasure to tlonal Assistant Attorney General to head 2 gyen government, as we have seen it perish
yield to the dlstmgl;lshed Senator, for given by the Attorney General last year be- in foreign nations,
whom I have such high admiration. partment. I have searched the testimony isi s
) st s : , A further provision of that same Proposal
Mr. President, I continue to read my given by the Attorney General Iast year be- would permit the bypassing of State au.

statement: ror ;hte glc;xlnmittees 1°f tger §°“g§ess Z{im thorities in such cases. The Federal district
: régard to this proposal, an ave found no oo 1d take over original jurisdiction,
PILL OF RIGHTS GUARANTIES valid reason why an additional Assistant At- reguartglgvsguo% tadriﬁ.onistrati%e rexJnedies and
Before taking up sp ecific provisions of sev- torney General is needed. the right of appeal to the State courts.
eral of the bills pending before the com- I can understand how an additional Assist-
mittee, I should like to read for you two of gpn¢ Attorney General might be needed if STATE COURTS STRIPPED
the basic provisions in the Bil] of Rights. the Congress were to approve a Civil Rights This could be a step toward future elimi-
The nirth amendment to the Constitution pjyision and enact some of the other pro- nation of the State courts altogether. I do
provides: Pbosals in the so-called clvil-rights bills. But not believe the Congress has, or should want,

“The enumeration in the Constitution of they are Proposals not dealing with criminaj the power to strip our State courts of ayu.-
certain rights shall not be construed to deny offenses—they deal with efforts of the Justice thority and vest the Federal courts with,
or disparage others retained by the People.”  Department to enter into civil actions against that authority.

The 10th amendment to the Constitution citizens, Still another broposal among the so-called
provides: If the Justice Department is bermitted. to civil-rights bills would “provide a means of
i “The powers not delegated to the United -go into the various States to stir up and agi- further securing and protecting the right to
H States by the Constitution, nor prohibited tate persons to seek injunctions and to enter vote.” . I have had a search made of the lawg
! by it to the States, are reserved to the States suits against their neighbors, then the Attor- of al] 48 States and the right to vote is pro-
’ respectively, or to the people.” ney General might need another assistant. tected by law in every State,
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SOUTH CAROLINA CONSTITUTION PROTECTS
VOTER - :

In South Carolina, my own State, the con-
stitution of 1895 provides in article III, sec~
tion 5, that the general assembly shall pro-
vide by law for crimes against the election
laws and, further, for right of appeal to the
State supreme court for any person denied
registration.

The South Carolina election statute spells
out the right of appeal to the State supreme
court. It also requires a special session of
the court if no session is scheduled between
the time of an appeal and the next election.

Article II, section 15 of South Carolina’s
constitution, provides that mno power, civil
or military, shall at any time prevent the
free exercise of the right of sufirage in the
State.

In pursuance of the constitutional provi-
sions, the South Carolina General Assembly
has passed laws to punish anyone who shall
threaten, mistreat, or abuse any voter with
a view to control or intimidate him in the
free exercise of his right of suffrage. Anyone
who violates any of the provisions in regard
to general, special, or primary elections, is
subject to a fine and /or imprisonment.

In this proposed Federal bill to ‘“protect
the right to vote,” a person could be prose-
cuted or an injunction obtained against him
based on surmise as to what he might be
about to do. The bill says that the At-
torney General may institute proceedings
against a person who has engaged or “is
about to engage in"” any act or practice
which would deprive any other person of
any right or privilege concerned with voting.

UNCONSTITUTIONAL AMENDING

I believe the effect of enactment of such
legislation as these proposals would be to
alter our form of govermment, without fol-
lowing the procedures established by the
Constitution.

I believe the effect of enacting these bills
into law would be to take from the States
power and authority guaranteed to them by
the Constitution.

In recent years there have been more and
more assaults by the Federal Government on
the rights of the States, as the Federal Gov-
ernment has seéized power held by the States.
In many instances, I believe, this has been
done without a constitutional basis.

The States have lost prestige. But more
important, the States have lost a part of
their sovereignty whenever the Federal Gov-
ernment has taken over additional responsi-
bilities. That loss might seem unimportant
at the time, but gradually it could become a
major part of the sovereignty of the States.

Officials of the Federal Government,
whether in the executive, legislative, or the
judicial branch, should not forget to whom
they owe their allegiance. BEach of us owes
his allegiance to the Constitution and to the
people—not to any agency, department, or
person. We have taken an oath to support
and defend the Constitution.

We must take into account the facts as
they really are, and not be panicked by the
organized pressures which so often beset
public officials.

STATES CREATED UNION

We must not Jose sight of the fact that the
States created the Federal Union; the Federal
Government did not create the States.

All of the powers held by the Federal Gov-
ernment were delegated to it by the States in
the Constitution, The Federal Government
had no power, and should have no power,
which was not granted by the States in the
Constitution,

If this Congress approves the legislation
embodied in the bills pending before the
committee, it will be an. unwarranted at-
tempt to seize power not rightfully held. by
the Congress or by any branch of the Federal
Government,
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I hope this committee will consider these
facts and recommend the disapproval of
these bills.

Mr. President, that was the statement
I made before the Judiciary Committee
of the House of Representatives on Feb-
ruary 26.

Mz, President, on August 6 I made my
third address on the floor of the Senate
in which I voiced my vigorous objections
to a number of provisions contained in
H. R. 6127, as amended by the Senate,
which was the least cbnoxious of all the
many obnoxious forms of this bill.

I shall now repeat my several objec-
tions to this milder form of the bill as
I stated them on August 6. These were
my, words at that time:

Mr. President, I am opposed to the crea-
tion of a Commission on Civil Rights as
proposed in part I of H. R. 6127.

To begin with, there is absolutely no need
or reason for the establishment of such a
Commission. If there were any necessity for
an investigation in the field of civil rights,
such an investigation should be conducted
by the States or by an appropriate committee
of the Congress, acting within the jurisdic-
tion of Congressional authority. It should
not be done by a commission.

I also object to part I of H. R. 6127 be-
cause of the fac¢t that it places duties upon
the Commission and endows it with powers
which no governmental commission should
have.

In fact, Mr. President, the language of the
bill proposing to establish this Commission
is so broad and so general that it may en-
compass more evils than have yet been de-
tected in it. .

Under its duties and powers the Com-
mission would be able to subpena citizens
to appear before it to answer questions on
many subjects outside the scope of elections
and voting rights.

Section 104 (a) provides the Commission
shall—

“(1) Investigate allegations in writing
under oath or affirmation that certain citi-
zens of the United States are being deprived

-of their right to vote and have that vote

counted by reason of their color, race, re-
ligion, or national origin; which writing,
under oath or affirmation, shall set forth
the facts upon which such belief or beliefs
are based.”

Mr. President, the bill, in part IV, con-
tains an additional protection of the voting
right of citizens above and beyond present
State and Federal laws. Provision is made
for enforcement of part IV, and there were
already sufficient enforcement provisions to
carry out the intent of the existing State
and Federal laws. X do not see how a
commission could enhance officers nor the
powers of law enforcement officers nor the
enforcement and punitive authority of the
courts.

I can see no valid reason why a commis-
sion should be created, in addition to the
legal enforcement procedures, unless the
purpose is for the Commission to stir up liti-
gation among our people. *

This bill has been advertised, promoted,
any ballyhooed as a right-to-vote bill. How-
ever, I want to cite two paragraphs which
give broad authority for investigations other
than alleged violations of a person’s right to
vote.

Section 104 (a) provides the Commission
shall—

“(2) Study and collect information con-
cerning legal developments constituting &
denial of equal protection of the laws under
the Constitution; and

“(8) Appraise the laws and policies of the
Federal Government with respect to equal
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protection of the laws under the Constitu-
tion.” :

Instead of limiting the power of the Com-
mission, these two paragraphs provide it
with carte blanche authority to probz into
and meddle into every phase of the relations
existing between individuals which the Com-
mission and members of its staff could con-
Jure up.

I want to call particular attention to a
divergence in language between paragraphs
2 and 3. Paragraph 2 refers to a study of
“legal developments constituting a denial of
equal protection.” Paragraph 3 says “ap-
praise the laws and policies of the Federal
Government with respect to equal protec-
tion.”

The significant thing here is the omission
of the specific intent of paragraph 2, Al-
though the language of paragraph 2 is ob-
scure and omits a governmental reference, it
ohviously must refer to State and local gov-

ernments, else it would be redundant and

have no meaning at all.

Also, as I pointed out, investigations con-
ducted under paragraphs 2 and 3 could go
far afield from the guestion of voting rights.
The Commission could exert its efforts to-
ward bringing about integration of the races
in the schools, and elsewhere, under the
authorization of these two paragraphs.
Combining its authority to investigate on
an unlimited scale and its authority to force
witnesses to answer questions, the Commis-
sion would have a powerful weapon.

Mr. President, I do not believe the people
of this country realize the virtually unlim-~
ited powers of inquiry which would be placed
in the hands of this political Commission.
‘While the Commission would have no power
to implement its desires, I do not believe
the people of this country” want such a
totalitarian type of persuasion imposed
upon them.

Part I of H. R. 6127 purports to create a
Civil Rights Commission. Actually, it would
create a traveling investigation commission.

Section 103 (b) of part I also would place
tremendous power within the grasp of the
Attorney General with reference -to mem-
bers of the Commission “otherwise in the
service of the Government.” The clear im-
plication is that whoever drafted this scheme
to send traveling agents over tke country
intended to make use of certain members
of the executive branch of the Federal Gov-
ernment. I don't believe it would be neces-
sary to look further than the Justice Depart-
ment to determine where Commission mem-
bers already in Government service would be
secured. By placing his employees on the
Commission, the Attorney General would
transform the traveling agents into an addi-
tional investigative arm of the Justice
Department.

Mr. President, I next call attention to the
potential abuse found in section 102 (g)
under the innocuous title, “Rules of Pro-
cedure of the Commission.” That section
provides that ‘“no evidence or testimony
taken in executive session may be released
or used in public sessions without the con-
sent of the Commission. Whoever releases or
uses in public without the consent of the
Commission evidence or testimony taken in
executive session shall be fined not more
than $1,000, or imprisoned for not more than
1 year.”

In an editorial of July 26, 1957, the Wash-
ington Post very correctly pointed out how
this section could be used to imprison re-
porters and other citizens for disclosure of
what a witness might voluntarily tell them.
This editorial provides a penetrating and en-
lightening criticism of this section. Because
of its pertinency and fine analysis, I shall
read the last three paragraphs of the edi-
torial which 1is entitled “Open Rights
Hearings,” which states:

“The bill contains an invitation to the
Commission to operate behind closed doors,
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It provides that ‘if the Commission deter-
mines that evidence or testimony at any
hearing may tend to defame, degrade, or in-
criminate any person, it shall * * * receive
such evidence or testimony in executive ses-
sion. * * *" gSome closed sessions may be
nhecessary to avoid unfair reflections upon
individuals, but these should certainly be an
exception to the general rule. .In our opin-
ion, this section ought to be rewritten in
more positive vein to provide that sessions
of the Commission should be open to the
public, unless it should find that closed
hearings were essential to avoid unfairness.

“The House also wrote into the bill a
dangerous section providing for the fining
or imprisonment for not more than 1 year
of anyone who might ‘release or use in pub-
lie,” without the consent of the Commission,
any testimony taken behind closed doors,
If the Commission should choose to operate
under cover, without any valid reason to do
S0, newspaper reporters and other citizens
could be jailed for disclosure of what a wit-
ness might voluntarily tell them. This is a
Penalty that has been shunned even in mat-
ters affecting national security. Such a pro-
vision is an invitation to abuse and a serious
menace to the right of the people to know
about the activities of governmental
agencies.

“It is well to remember that this would
not be merely a study commission. In ad-
dition it would be under obligation to in-
vestigate allegations that bersons were being
deprived of their rights under the 14th and
15th amendments. It could subpena wit-
nesses and documents and appeal to the
courts for enforcement of such edicts. Tts
bowers would be such that it should be held
to scrupulous rules of fairness. To encour-
age the Commission to operate in secret, and
then to penalize news mediums and citizens
for disclosing what should have been public
in the first place, would be the sort of mis-
take that Congress ought to avoid at the
outset.”

Mr. President, I think the points made in
the editorial are clear and valid. Secrecy
in the activities of such a Commission could
only lead to a denial of the rights of an
individual rather than to protection of his
rights.

Another subject which must not be passed
over is the subpena power of the Commis-
sion. Section 105 (f) provides that “Sub-
penas for the attendance and testimony of
witnesses or the production of written or
other matter may be issued in accordance
with the rules of the Commission.”

Mr. President, many of the committees
and special committeés of the Congress do
not have this power. The Truman Commis-
sion on Civil Rights did not have it. The
subpena is a punitive measure, generally
reserved for penal process whereby powers
are granted to force testimony which would
not otherwise be available. If the proposed
Commission were simply a factfinding Com-
mission and nonpolitical, the extreme power
to force testimony by the use of a subpena
would not be needed.

Neither would the power contained in
section 105 (g) which provides that Federal
courts shall have the power, upon applica-
tion by the Attorney General, to issue “an
order requiring” a witness to answer a sub-
pena of the Commission and “any failure
to obey such order of the court may be pun-
ished by said court as a contempt thereof.”

The power of subpena in the hands of g
political commission and the additional
power to enforce its subpenas by court
order diverge from the authority of the tradi-
tional American factfinding commission.

I look with suspicion upon such a Com-
mission so endowed with authority, anq I
object to its establishment,

. Mr. President, I want to discuss another
reason, briefly, why I would be opposed to
the establishment of the Commission pro-

.of other agencies.
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posed in part 1 of H, R. 6127. Every appro-
priation bill which has come before the Sen-
ate this year has been reduced by the Senate
below the budget request. The people of this
country have called upon the Members of
Congress to reduce the costs of government,
not to increase them by creating new agen-~
cies or commissions,

The advocates of the Commission might
argue that the cost of its operation would
not be great, but nowhere in the records of
the hearings have I found an estimate of
what the total cost would be. If the Com-~
mission were to exist only for the 2 years
provided in the bill, the compensation and
per diem allowance of Commission members
would amount to more than a quarter of a
million dollars, not counting their travel al-
lowances.

Since there is no limitation on the number
of personnel which might be appointed by
the Commission, there is no way to estimate
the ultimate cost of personnel salaries and
expenses. Since the Commission is designed
to travel over the country at will, very heavy
travel expenses undoubtedly would be in-
curred,

The taxpayers would never know how
many of their tax dollars were wasted by
virtue of the seemingly innocuous language
in section 105 (e). Unknown, concealed
costs are not, however, the only dangers lurk-
ing in that subsection. A serious departure
from sound legislative procedure is also
involved.

In the past, when creating an agency or
commission, Congress retained control of its
creation by the appropriation power. This
is a wonderful check, Mr. President, against
the abuse or misuse of Commission author-
ity. Scrupulous care should be taken to pre-
serve it.

However, section 105 (e) provides that “all
Federal agencies shall cooperate fully with
the Commission to the end that it may ef-
fectively carry out its functions and duties.”

Thus the Civil Rights Commission could
call on the other governmental agencies to
perform many of its tasks. Congressional
control over the Commission would be
much less than if the Commission had to
depend on its own appropriations and
would not be permitted to use the resources
Once the Commission is
created, only another law can check its
activity during the period of its existence.

Another thing that concerns me about
this Commission is the fact that once a Gov-
ernment agency or commission is established,
nothing else on earth so nearly approaches
eternal existence as that Government agency
or commission. Mr. President, I feel that
the 2-year limitation Placed upon the Com-
mission in this bill would simply be a start-
ing point, and the people of this country
should realize that at this time.

With further reference to section 104 (a),
I want to point out the use of the mandatory
word shall. This word requires the Com-
mission to investigate all sworn allegations
submitted to the Commission of any citizen
allegedly being deprived of his right to vote.

But the provision neglects to require that
such allegations be submitted by parties in
interest—not simply by some meddler who
seeks to create trouble between other per-
sons. This is another provision of this bill
similar to section 131 (¢) which would per-
mit the Attorney General to make the United
States a party to a case without the consent
of the party actually involved.

Another objection to 104 (a) is that under
this provision a person could make an allega-
tion to the Commission against a person
who was not even a citizen of the same
State. Even so, under the mandatory Jan-
guage of section 104 (a), the Commission
would be required to make an investigation
of the charges.

Since the Commission is limited by sec-
tion 102 (k) to subpenaing witnesses to
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hearings only within the State of residence
of the witness, there would be no oppor-
tunity in such a situation for the accused
to confront his accuser. Charges against a
person should not be accepted by the Com-
mission unless the accuser is a citizen of
the same State as the person he is charging
with a violation of the law.

Also, Mr. President, once the Commission
has received the sworn allegation, there is no
requirement that other testimony received
relating to the allegation be taken under
oath. Failure to make all persons giving tes-
timony subject to perjury prosecutions in
the event they testify to falsehoods would
surely destroy the value of any such testi-
mony received.

The Comrnission could and might adopt a
rule to require sworn testimony; but I should
not like to see the Senate leave that point
to the discretion of the Commission because,
in my judgment, the Congress should require
that practice to be followed.

Mr. President, as I stated earlier, it is my
view that an Inquiry into the field of civil
rights, or so-called civil rights, is entirely
unnecessary at this time. The laws of the
States and the Federal laws are being en-
forced effectively.

Should there come a time when informa-
tion might be needed on this subject, the
Congress should not delegate its authority to
a commission. In such a delicate and sensi-
tive area, the Congress should proceed with
deliberation and care. The appropriate com-
mittees of the Congress itself should hold
hearings limited to the jurisdiction of the
Congress, and the Congress should make its
own determination as to the need for leg-
islation,

There is no present indication that any
such study will be needed.

Part II of the bill still provides for the
appointment of one additional Assistant At-
torney General in the Justice ‘Department.
As I have stated in previous addresses, there
is absolutely no need for an additional At-
torney General to be appointed at a cost to
the taxpayers of $20,000 per year.

Of course, that would merely be a small

part of the total cost because a large staff .

of lawyers would also be employed.

The other provisions of the bill do -not -

necessitate the establishment of a civil-rights
division in the Justice Department, because
there is no indication there would be any
substantial increase in such cases with which
the Department should be concerned.

As a matter of fact, even those who have
advocated bassage of H. R. 6127 have admit-
ted time and again here in the Senate that
there has been a steady decrease in the num-
ber of civil-rights cases throughout the
country,

Since there has been a decrease in civil-
rights cases, and since there is no indication
that any increase should be expected, I can
see absolutely no reason for the expansion
of the present civil-rights section of the
Justice Department into a Civil Rights Divi-
sion with an additional Assistant Attorney
General in charge.

Mr. President, in view of the fact that
sufficient justification has not been pre-
sented for the appointment of an additionat
Assistant Attorney General, I hope the Senate
will not approve such additional expendi-
tures as would be required for this purpose,
In my opinion, the Attorney General has
failled entirely to show a need for an addi-
tional assistant.

Part III of the bill as amended has been
thoroughly discussed and I shall not dwell
on that at this time.

Part IV, which is the section dealing with
what the advocates of the bill have said was
the entire purpose of the bill, still has pro-
visions which are objectionable to me. Sec-
tion 131 (c) stiil contains language which,
to me, borders on an effort at thought control
instead of providing an unneeded additional
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guaranty of the right to vote. Also, it gives
the Attorney General undue authority.. The
section reads as follows:

“(¢) Whenever any person has engaged or
there are reasonable grounds to believe that
any person is about to engage in any act or
practice which would deprive any other per-
son of any right or privilege secured by
subsection (a) or (b), the Attorney General
may institute for the United States, or in
the name of the United States, a civil action
or other proper proceeding for preventive re-
lief, including an application for a perma-
nent or temporary injunction, restraining
order, or other order. In any proceeding
hereunder the United States shall be liable
for costs the same as a private person.”

As long ago as February 26, when I ap-
peared before the special Judiciary Subcom-
mittee of the House of Representatives to
testify against pending civil-rights bills, I
expressed my opposition to the language con-
tained in the section I have just quoted. I
do not believe it possible for the Attorney
General, for any of his representatives, or
for anybody else to determine what is in
another person’s mind and whether he is
about to engage in some violation of the
law.

If the Attorney General should attempt to
ascertain what is going on in the minds of
other persons, he will need soothsayers and
prophets instead of an additional Attorney
General.

I object to this language because I do not
believe it possible for any witness to testify
truthfully that he knows another person
was about to violate the law, unless some
overt action had been taken by the accused
person.

Mr. President, an attempt to apply this

provision against American citizens would be

completely out of keeping with the guaran-
ties of personal freedom contained in the
Constitution and in the Bill of Rights.

I object also to the authority granted the
Attorney General in section (c¢) to “institute
for the United States, or in the name of the
United States,” a civil action or other court
proceeding on behalf of a person without
the consent of that person. Individuals
have adequate legal remedies which they
themselves may institute on their own be-
half. It is not necessary to give the Attorney
General this extreme power of absolute dis-
cretion to be exercised as he desires on behalf
of some individual who may not wish to take
court action or to have anybody else tak
such action on his behalf. :

If one of the duties of the proposed addi-
tional Assistant Attorney General would be
to seek out persons and insist upon entering
the courts on their behalf, this provision,
combined with part II, provides another ob-
jection to the appointment of an Assistant
Attorney General.

‘The American system has never condoned
the idea that a third party should stir up
trouble between two other persons. Instead,
the American system abhors troublemakers,
especially when troublemaking takes the
form of barratry. This form of troublemak-
ing has been looked down upon much in the
same way other lawyers look down upon
their colleagues who chase ambulances.

The United States Government should not
be placed in this position of disrepute, and
certainly it should not be called upon to bear
the expenses of such court proceedings.

Another particularly obnoxious provision
is found in section 131 (d) which provides
that—

“(b) The district courts of the United
States shall have jurisdiction of proceedings
instituted pursuant to this section and shall

exercise the same without regard to whether -

the party aggrieved shall have exhausted any
administrative or other remedies that may be
provided by law.”

No legitimate reason has been presented
as to why administrative remedies and reme-~
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dies provided in the courts of the States,
should not be exhausted prior to Federal
district courts taking jurisdiction in elec-
tion-law violations.

This could be a step toward future elimi-
nation of the State courts altogether. I do
not believe the Congress has, or should want,
the power to strip our State courts of au-
thority and to vest it in the Federal courts.
Some of the advocates of H. R. 6127 have
spoken out strongly on behalf of the Federal
courts during the debate on the jury-trial
amendment. I wish they were equally as
vehement in their defense of our State courts.

There is no reason to permit an individual
to bypass the administrative agencies of his
own State and the courts of his own State in
favor of a Federal court when the matter in-
volved is principally a State matter. If a
person should be dissatisfied with the results
obtained in the State agency and courts, he
could then appeal from the decision. But
until he has exhausted established remedies,
he should not be permitted to bypass them.

The laws of all the 48 States contain pro-
visions protecting the right to vote. No ad-
ditional protection is needed beyond existing
State and Federal laws.

In my own State of South Carolina, the
constitution of 1895 required the general
assembly to provide by law for the punish-
ment of crimes against the election laws.
That has been done. The State constitu-
tion further required a provision to permit
a person to appeal to the State supreme
court if he should be denied registration.
The election law spells out the right of ap-
peal to the State supreme court, and requires
that the court hold a special session if one is
not scheduled between the time of an appeal
and the next election.

South Carolina’s constitution also provides
that no power, civil or military, shall at any
time prevent the free exercise of the right of
suffrage in the State. In pursuance of this
constitutional provision, the South Carolina
General Assembly has enacted laws for the
punishment of anyone who threatens, mis-~
treats, or abuses any voter in an effort to con-
trol or intimidate him in the free exercise of
his right of suffrage. These laws apply to
all elections. Anyone who violates these
laws is subject to a fine and/or imprison-
ment.

Mr. President, in view of the existing laws
of the States and the existing Federal laws,
I now contend, as I have contended since
the so-called civil-rights bills were intro-
duced, that any qualified voter in the United
States is fully protected in his right of
suffrage.

This bill, H. R. 6127, is unnecessary. It is
an encroachment upon the rights of the
States, and it infringes upon the rights of
individuals when the Attorney General is
empowered to take action on the behalf of
any person without his consent.

I believe this bill should be rejected, be-
cause of the various unnecessary and un-
constitutional provisions which I have
discussed.

Part V of the bill, which was added to
insure and provide for trial by jury in pro-
ceedings to punish criminal contempts, is
an amendment which I approved and voted
for, but I do not consider it as strong as de-
sirable. In my opinion, the bill which the
senior Senators from Mississippi and Vir-
ginia and I introduced in the Senate last
March should be. approved, to provide best
for the right of trial by jury for every Amer-
ican citizen.

However, the addition of part V to the bill
makes it much less objectionable than the
bill . would have been without the assurance
of trial by jury in criminal-contempt pro-
ceedings contained in part V.

Mr. President, I want to reiterate my pre-
vious assertions that this bill is unnecessary,
and in some respects unconstitutional.
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H. R. 6127 in its original form carried the.
label of being a right-to-vote bill; but when
we unwrapped the package here in the Sen-
ate and examined it carefully, as we have,
we found the label was entirely misleading.

The so-called civil-rights bill should have
been entitled “A bill to empower the Attor-
ney General to deprive certain citizens of
their right to trial by jury.” Also, it should
have been labeled as an implement intended
to be used to force integration of the races
in the public schools.

Happily, we examined the contents of the
package, stripped off the old label, and ad-
vertised the deception so that every citizen
could recognize the dangers wrapped in the
package.

The amendments which have been enacted
have reduced the power which was intend-
ed to be placed in the hands of the Attorney
General. They have removed the authority
for the use of military forces in cases of al-
leged civil-rights violations. They have
made the proposed Commission answerable
to Congress as well as to the President, and
have provided for the members to be sub-
ject to confirmation by the Senate. They
have better defined and narrowed the pow-
ers of Federal judges in contempt proceed-
ings. All of these amendments have vastly
ameliorated the original obnoxiousness of
H. R. 6127. However, nothing could en-
tirely remove the objectionable features of
this packaged bill of goods, submitted to the
American people under a deceptive label.

I shall vote against passage of H. R. 6127,
because I believe that in so doing I shall be
casting a vote for the preservation of our
liberties, and for the preservation of con-
stitutional government in this country.

Mr. President, that was the statement
which I made on the floor of the Senate
in which I voiced vigorous objection to
a number of provisions contained in
H. R. 6127 as amended by the Senate.
Of course, the Senate bill was the least
obnoxious of all the many obnoxious
forms of the bill.

Mr. President, I now wish to discuss
part IV of H. R. 6127 and the 15th
amendment to the Constitution.

PART IV—TO PROVIDE MEANS OF FURTHER SE~-
CURING AND PROTECTING THE RIGHT TO
VOTE
Part IV of the proposed civil-rights

bill confers on the Attorney General the
right to bring civil action and seek an
injunction in a Federal disfrict in the
name of the United States if he believes
any person is violating or about to vio-
late either of two laws presently exist-
ing for the protection of voters,

Let us examine the two laws the At-
torney General seeks to enforce by civil
suit or injunction.

The first of these laws, presently ap-
pearing as section 2004 of the Revised
Statutes of 1874—title 42, United States
Code, section 1871—is actually section 1
of the old Enforcement Act of May 31,
1870—Sixteenth United States Statutes
at Large, page 140. This bill, S. 810 and
H. R. 1293, passed the respective Houses
of Congress without debate on its merits
under the rule on motion. This bill as it
passed Congress contained in its second
section a definite provision that civil
damages to the aggrieved might be re-
covered through civil suit in the Federal
courts. Furthermore, it provided for
the obtaining of political office by civil
suit through quo warrant proceedings
in Federal courts.
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On May 20, 1870, an attempt was
made in the Senate to allow third par-
ties to sue in behalf of the aggrieved
party. This is the same proposal con-
tained in the present bill whereby the
Attorney General would be allowed to
bring civil action and seek injunctions.
Even ‘this radical 41st Congress would
not accept any such proposition pro-
viding double penalties. The proposi-
tion in the present bill would provide
double penalties because present law
contained in both title 18, Section 249—
Deprivation of Rights Under Color of
Law—and title 42, Section 1971—Race,
Color, or Previous Condition Not To Af-
fect Right to Vote—afford appropriate
criminal and civil remedy.

To show how the Senate in 1870 re-
jected such an idea of double penalties,
let us examine the colloquy in the Sen-
ate on the proposal to allow someone
other than the aggrieved to bring civil
suit—Congressional Globe, volume 93,
41st Congress, 2d session, 1870, pages
3563-3564:

Mr. WARNER. I understand I am in order
in offering to amend the amendment.

The PRESIDING OFFICER. The amendment to
the amendment is in order.

Mr. WARNER. I will repeat it, then, for the
information of the Senate. I move toamend
the Senate bill in section 2, line 15, by strik-
ing out the words “the person aggrieved
thereby” and inserting “any person who
shall sue for the same.”

Mr. EDMUNDS. I hope that this amendment
will not be agreed to. There are now two
views taken of this branch of the bill as it
stands. One is that there ought not to be
any provision at all for the party aggrieved;
that it ought all to be out; and another view
is that. taken by my friend from Alabama,
that it does not go far enough; that we
ought not to confine this redress to the per-

- son whose vote is refused. The committee

considered both those views, and thought,
in analogy to State legislation and to the
simple-proprieties of justice, that this middle
ground was the true one.

If a voter is deprived of his right to vote
by the misconduct of an official, it is g per-
sonal grievance to him, an actionable injury,
for which all civilized laws give him redress
in some form. It is true that in most States
and countries no specific amount of damages
is allowed, for the reason that it is thought
safer, inasmuch as that might be a matter
of. speculation, to leave it under the cir-
cumstances of each case to be great or small,
as a jury shall think it wise to make it. But
in applying the 15th amendment, which is
intended to secure the rights of a large class
of the population of the United States, and
to secure their rights in courts which may be
supposed not to .be altogether friendly, by
juries who may be supposed not to be al-
together friendly, in communities where the
loccl officers are found to be those who deny
the rights that the 15th amendment secures,
we thought it wise not to leave it to an un-
friendly jury to give only 1 penny damages,
if a man under the 15th amendment was de-
prived of a right he had, but to fix the sum.
the party should be entitled to recover as
his damages; and on the other hand, in a
community where juries might be very favor-
able to the party aggrieved, we thought it
right to impose upon juries a2 limit above
which they ought not to go; so that they
should not either give no damages at all nor
exCessive damages.

This branch of the section, therefore, is

. iramed upon that theory. It is to give to the

person aggrieved, as damages for the depri-
vation of his rights as a citizen, a private
right of his own, a right to sue, which all
laws give; it would not be necessary to put
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that into the statute—he would have the
right of action; but to fix the amount for
each specific wrong to him whch he should
be entitled to recover. Then we provide in
another part of the bill, and perhaps in the
same section, just as we ought to do if we
are to have any law at all, that the officer
guilty of this wrong to the citizen is also
guilty of dan offense against the publie, a
criminal misdemeanor, for which he may
be indicted and fined, of course within cer-
tain limits, in the discretion of the court. I
submit to my friend from Alabama whether,
on the whole, this middle ground, which is
defensible both by philosophy and by anal-
ogy, is not the true one.

Mr. WarNER. I desire to make this bill as
effective for the purpose intended as possible.
The persons who will be aggrieved, particu-
larly in our section of the country, will in
the main be ignorant and timid persons, who
will be afraid to sue. The fact that they
may be afraid to go to the polls and vote is
evidence that they will not perhaps have
the courage and fearlessness to sue; but
there may be some third party who would
be willing to enforce the penalty. I think in
the great majority of cases the person ag-
grieved would not avail himself of this pro-
vision.

Mr. EDMUNDS. Then, I suggest to my friend
that he would not be entitled to any action
at all under this section, because this is
not a section to give every man $500 who is
afraid to offer to do what he has a right to
do; but it is to give him as damages the sum
of $500 for a positive and specific denial to
him of the exercise of a right that he at-
tempts to exercise; otherwise, he would have
ho cause of action. You cannot give a right
of action to anybody because he is intimi-
dated. The intimidation part of the law
must be purely criminal, and is found in
another part of the bill.

Mr. WaRNER. But my amendment would
give a remedy by enabling any other person
thon the party aggrieved to enforce the pen-
alty. The party aggrieved I think in most
cases would fail to enforce it; but some other
party might.

Mr. EDMUNDS. Some other party may in his
name.

Mr. Poor. I desire to say a word in regard
to the particular amendment now pending.
This bill is for the purpose of enforcing the
15th amendment, which applies to colored
voters, most of whom reside in the section
of the country from which the Senator from
Alabama and myself come. The great and
most effectual means used to interfere with
their exercise of the right secured to them
by the 15th amendment is by intimidation,
by violence. I think that the penalty which
is named in this second section, to be en-
forced by the party aggrieved, would never be
put into operation at all. The purpose of
the bill is to protect those citizens against
intimidation from voting.

I confess that there is something in the
suggestion of the Senator from Vermont, that
there is no intimidation in this particular
section aimed at. But, sir, it is perfectly sure
that the very same means of intimidation
which prevents a colored citizen from voting
will be resorted to to prevent him from bring-
ing this penal acdtion, and unless the section
is amended as suggested by the Senator from
Alabama, I do not believe that an action will
ever be brought in those States, because it is
much more difficult for one of those citizens
to bring and maintain a criminal action than
it is for him to perform the single act of
voting.

Mr. EpMUNDS. Will my friend permit me to
make a suggestion right there?

Mr, Poor. Certainly.

Mr. EpMUNDS. If you také out this penalty,
as it is called, really liquidated damages, from
the person who is aggrieved, whose right is
denied, and who has suffered injury, and give
it to anybody who Wwill suté for it, it becomes
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& pure penalty. Then the question s,
whether you can have a bill which contains
double penalties; whether you are to punish,
in the strict sense of punishment, a man
twice for the same offense; because my friend
will see that the section, in addition to giving
these damages to the party aggrieved as dam-
ages, makes it a criminal misdemeanor, pun-
ishable on indictment and conviction by a
fine of not less than $500 and imprisonment
not less than a month nor more than a year.
I suggest to my friend, who is a cultivated
and educated lawyer, whether he would not
in court find himself in great difficulty with
a bill of double penalties, which were purely
such.

Mr. Poor. I have never examined that
question under the laws of the United States.
I only know that is frequently done in my
own State. We have statutes with double
penalties, as referred to by the Senator, and
we have never had any difficulty in that State
with regard to them.

But I understood the committee to mean
by this section that there was danger in the
States where it is principally to apply of not
being able to obtain a grand jury who will
find a bill of indictment, and that in the
event no bill of indictment could be found
before a grand jury the party aggrieved, or,
if amended as the Senator from Alabama sug-
gests, any person in the community may still
punish the offender by bringing a penal ac-
tion. It seems I had mistaken the purpose:
of the committee entirely from what is said
by the Senator from Vermont. I think,
nevertheless, the amendment had better be
made, unless there really be that legal objec~
tion which the Senator suggests as to double
penalties, so that it could not, under the laws
of the United States and the practice of the
United States courts, be enforced. If that
were so, it would be conclusive that the
amendment ought not to be adopted. I did
not understand the Senator as expressing
the positive opinion that such could not be
done.,

Now, Mr. President, I shall discuss
injunctions issuing from Federal dis-
trict judges on the question of a person’s
qualification for voting.

The civil-rights bill in part IV confers
on the district courts of the United States
jurisdiction to issue injunctions in civil-
rights actions and it is to be assumed
that these injunctions will concern,
among other supposed rights, the right
to vote,.

Actually appropriate remedy already
exists where a person’s civil rights are
violated. Section 242 of title 18, United
States Code, provides a penalty and dam-
ages may be recovered in a civil action.
The West Virginia Jehovah’s Witnesses
case is a typical example of adequate
remedy existing in such cases. In this
case, the United States attorney was
unable to get an indictment by the grand

-jury. He therefore proceeded to prose-

cute by information, as provided by rule
7 (a) of the Federal Rules of Criminal
Procedure, and subsequently got a con-
viction. The information charged that
two public officers, acting under color
of law, had willfully deprived their vie~
tims of the Federal rights of free Speech,
freedom of religion, the right not to be
deprived of liberty without due brocess
of law, and the right to equal protection
of the laws. The conviction was upheld
by the United States court of appeals—
Catlette v. U. S. ((1943) 132 F. 2d 902,
Civil suits were brought by the Witnesses
against their prosecutors—those who

‘had deprived them of their rights—and a
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settlement was made totaling $1,170 in
damages which was paid.

How can the Congress vest jurisdic-
tion in Federal courts to determine the
qualifications of vofers and allow Fed-
eral judges to issue injunctions in effect
requiring that certain persons—the judge
thinks are qualified—shall be registered
and allowed to vote?

The qualifications of voters are fixed
and enumerated in the constitution of
each sovereign State. For purposes of
determining who is entitled to vote in
each State for United States Representa-
tives and Senators, the Federal Consti-
tution simply adopts such qualifications
as the State has fixed for voting for
members of that State’s legislature.

The language of article I, section 2,
clause 3 of the United States Constitu~
tion reads:

The House of Representatives shall be
composed of members chosen every second
year by the people of the several States,
and the electors in each State shall have
the qualifications requisite for electors of
the most numerous branch of the State legis-
lature.

Similarly, the 17th amendment adopts
for the purpose of electing United States
Senators such qualifications as the States
have fixed: '

The Senate of the United States shall be
composed of 2 Senators from each State,
elected by the people thereof, for 6 years;
and each Senator shall have 1 vote. The
electors in each State shall have the quali-
fications requisite for electors of the most
numerous branch of the State legislatures,

In the fixing of qualifications of vot-
ers the States are limited only by the
15th amendment and the 19th amend-
ment in that the right to vote may not
be denied because of race or color or
sex, respectively.

That the respective States determine
who are entitled to vote has never been
seriously controverted. The United
States Supreme Court has repeatedly
declared that the right to vote comes
from the State. In declaring sections 3
and 4 of the old Enforcement Act of
May 31, 1870, unconstitutional, the Su-
preme Court in 1875 said—U. S. v.
Reese ((1875) 92 U. S. 214, 217, 218);
also Butfs v. Merchants and Miners
Transportation Co. ((1913) 230 U. S.
126) :

The 15th amendment does not confer the
right of suffrage upon anyone. It prevents
the States, or the United States, however,
from giving preference, in this particular,
to one citizen of the United States over an-
other on account of race, color, or previous
condition of servitude. Before its adoption,
this could be done. It was as much within
the power of a State to exclude citizens of
the United States from voting on account
of race, etc.,, as it was on account of age,
one race having certain qualifications are
permitted by law. to vote, those of another
having the same qualifications must be.
Previous to this amendment, there was no
constitutional guaranty against this dis-
crimination; now there is. It follows that
the amendment has invested the citizens of
the United States with a new constitutional
right which is within the protecting power
of Congress. That right is exemption from
discrimination in the exercise of the elec-
tive franchise on account of race, color, or
previous. condition of servitude. This, un-
der the express provisions of the second sec-
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tion of the amendment, Congress may en-
force by appropriate legislation. ’

This leads us to inquire whether the act
now under consideration is appropriate leg-
islation for that purpose. The power of
Congress to legislate at all upon the subject
of voting at State elections rests upon this
amendment. The effect of article 1, section
4, of the Constitution, in respect to elec-
tions for Senators and Representatives, is
not now under consideration. Xt has not
been contended, nor can it be, that the
amendment confers authority to impose
penalties for every wrongful refusal to re-
ceive the vote of a qualified elector at State
elections. It is only when the wrongful re-
fusal at such an election is because of race,
color, or previous condition of servitude,
that Congress can interfere, and provide for
its punishment. If, therefore, the third and
fourth sections of the act are beyond that
limit, they are unauthorized.

Thus, if the 15th amendment has not
conferred the right to vote upon any-
one, how can Congress give a Federal
judge authority to confer that right by
injunction?

The Attorney General knows that it
is a settled principle of law that an in-
junction will not issue to prevent a
crime. At the present time the laws
governing enforcement of civil rights are
criminal statutes and as such he seeks
to have them reenacted as civil stat-
utes so he can secure injunctions. An
injunction is really a serious proposition.

Actually an injunction is a proceeding
in equity and not of law and under this
principle since all of the States have
adequate procedure for determining the
qualifications of voters in courts of law,
injunctions cannot issue in such cases.

‘An injunction is actually the giving
of validity to a judge’s own individual
opinion. The injunction had its origin
during the reign of Henry VIII when
Cardinal Wolsey augmented the author-
ity of the Court of Chancery in exer-
cising his equitable authority over ev-
erything that could be a matter of judi-
cial inquiry. . Both Wolsey and his suc-

‘cessor, Sir Thomas More, were severely

criticized by the English judiciary for
issuing injunctions in equity and thereby
substituting their individual opinions
for the verdict of a jury in a common
law court—rthe Law magagzine, London,
volume XXVII, 1870, pages 1-25.

- Such great importance is attached to
the issuance of an injunction that Lord
Correnham in his judgment in Brown v.
Newall ((1870), 2 M. and C. 558, 570),
said:

Now, that that ex parte injunction was an
order which ought not to have been made,
is not in dispute.. It has been subsequently
dissolved, and nothing is attempted (570)
to be said in support of it at the bar; and
it is impossible that it could have been sus-
tained. The order was a departure from the
Known and established rule and practice of
this court. Nothing is so difficult as to
bring within any general rule every case in
which a special injunction ought to be
granted; but, when an action has regularly
proceeded, and is on the very eve of 'trial,
an ex parte injunction to stop it is an order
such as I have not before seen. The vice
chancellor appears to have stated that the
order was made under some misapprehen-
sion' of the facts; and indeed it is quite
obvious that it must have been so, for the
vice chancellor could not have made the
order if the facts had been thoroughly un-
derstood. It is very probable that some
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facts were then supposed to exist which did
not actually exist.

I am not entitled, however, to assume
that the order was made upon any other
grounds than those stated in the affidavit
which was used upon the application for
the injunction; and I am, therefore, to
see whether, on that affidavit, the par-
ties have suppressed or misrepresented
facts in such a way as was calculated to
induce the court to grant the injunction.

I am most unwilling to lay down any
rule which should limit the power and
discretion of the court as to the particu-
lar cases in which a special injunction
should or should not be granted; but X
have always felt—and since I have been
upon the bench I have seen no reason
to alter my opinion—that extreme dan-
ger attends the exercise of this part of
the jurisdiction of the court, and that
it is a jurisdiction which is to be exer-
cised with extreme caution. It is abso-
lutely necessary that the power should
exist, because there are cases in which
it is indispensable; but I believe that
practically it does as much injustice as
it promotes—571—justice; and it is,
therefore, to be exercised with extreme
caution. The court can have no ground
upon which it can proceed, in granting
an ex parte injunction, but a faithful
statement of the case; and where the
court has found a party misstating the
case, either by misrepresentation or
suppression, the court has always. exer-
cised its jurisdiction, for the purpose of
repressing that practice; and I am de-
sirous to abstain from putting, by antici-
pation, a limit to that power.

doing is only to be determined by the
case itself; but then it must appear,
upon the affidavits, that there was such
misrepresentation. Now the affidavit
upon which the ex parte injunction was
obtained certainly does not state all the
facts; but the question is, whether there
was any such suppression or misstate-
ment as to lead the court to grant the
injunction. I do not find on that affi-
davit that description of misrepresenta-
tion or suppression which, in my opinion,
presented a case likely to procure a
judgment on the application, but differ-
ent from the case which really existed.

Thus we can easily see, even if we had
the power, that it would be a dangerous
experiment to allow Federal district
judges to issue injunctions on simple ex
parte affidavits as is proposed in the
present bill. And it might be possible
under this proposal to assign New York
or Vermont Federal judges to a crowded
injunction calendar in Virginia to deter-
mine who is qualified to vote in that
State. Section 134 of title 26, United
States Code, simply requires that a dis-
trict judge reside in the district or one
of the districts for which he is appointed
and does not preclude his assignment
to another district. In fact, Chief Jus-
tice Warren under section 292 of the
Judicial Code—title 28, United States
Code—may assign California judges to
South Carolina:

Sxec. 292. District judges:

(a) The chief judge of a circuit may des-
ignate and assign one or more district judges
within the circuit to sit upon the court

The ex~ -
tent to which the court is to go in so
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of appeals or & division thereof whenever the

. business of that court so requires. Such
designations or assignments shall be in con-
formity with the rules or orders of the court
of appeals of the circuit. .

(b) The chief judge of a circuit may, in
the public interest, designate and assign
temporarily any district judge of the cir-
cuit to hold a district court in any district
within the circuit. .

(¢) The Chief Justice of the United States
may designate and assign temporarily a dis-
trict judge of one circuit for service in an-
other circuit, either in a district court or
court of appeals, upon presentation of a
certificate of necessity by the chief judge
or circuit justice of the circuit wherein the
need arises. (June 25, 1948, ch. 646, sec. 1,
62 Stat. 901.)

The Federal Enforcement Act of 1870
attempted to do just what this bill seeks
to do, that is, take away from the States

" the control of their elections and place

that control in the hands of federally ap-
pointed officials. If anyone has any
doubts about the failure of the Enforce-
ment Act or even its constitutionality
he should read the various decisions of
the United States Supreme Court de-
“claring almost every section of the act
unconstitutional. When Congress finally
got around to repealing that act in 1893
here are some of the frauds cited in Con-
gress as reasons for repeal. They in-
cluded 19,000 fraudulent naturalization
certificates being issued by a single judge
in New York State. They included pay-
ment in fees from the United States
Treasury to a single Federal supervisor
of elections and commissioner of the
Federal court the sum of $145,000. In-
terestingly enough, repeal was initiated
by a New York Congressman. See CoON-
GRESSIONAL RECORD, volume 25, pages
1959, 1808.
. Mr. President, on Tuesday afternoon,
August 27, I made a motion in the Senate
to have H. R. 6127 in its so-called com-~
promise form referred to the Senate Ju-
~diciary Committee. I pointed out that
I believed it to be a dangerous procedure
to allow bills to come over from the
House of Representatives and be placed
on the calendar of the Senate without
being referred to the appropriate com-
mittee. However, my motion was voted
down 66 to 18, so the bill is now before
the Senate for consideration.

Since very few Members of the Senate
were present at that time to hear my
objections to the present version of H.
R. 6127, I shall present my arguments
again. ’

Mr. President, I was bitterly opposed

to the passage of H. R. 6127 in the form "

which was approved by the Senate. . T
am even more bitterly opposed to the ac~
ceptance of this so-called compromise
which has come back from the House of
Representatives.

Later on I want to comment on var-
ious provisions of the entire bill, but at
this time I am directing my comments
at the specific provisions of the so-called
compromise. In my view, it is no less
than an attempt to compromise the
United States Constitution itself.

In effect, it would be an illegal amend-
ment to the Constitution because that
would be the result insofar as the con-
stitutional guaranty of trial by jury is
concerned.
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trial by jury. Then the Bill of Rights .

Article 0T, section 2, of the Constitu-
tion provides that—

The trial of all crimes, except in cases of
impeachment, shall be by jury.

Again in the sixth amendment—in the
Bill of Rights—it is provided that—

In all criminal prosecutions, the accused

- shall enjoy the right to a speedy and public

trial, by an impartial jury of the State and
district wherein the crime shall have been
committed, which district shall have been
previously ascertained by law, and to be in-
formed of the nature and cause of the accu-
sation; to be confronted with the witnesses
against him; to have compulsory process for
obtaining witnesses in his favor, and to have
the assistance of counsel for his defense.

The fifth and seventh amendments to
the Constitution provide additional
guaranties of action by a jury under cer-
tain circumstances. The fifth amend-
ment refers to the guaranty of indict-
ment by a grand jury before a person
shall be held to answer for a crime. The
seventh amendment guarantees trial by
jury in common-law cases.

These guaranties were not included in
our Constitution without good and suffi-
cient reasons. They were written into
the Constitution because of the abuses
against the rights of the people by the
King of England. Even before the Cons-
titution and the Bill of Rights were
drafted, our forefathers wrote indelibly
into a historic document their com-
plaints against denial of the right of
trial by jury.

That document was the Declaration
of Independence.

After declaring that all men are en-
dowed with certain unalienable rights,
including life, liberty, and the pursuit
of happiness, the signers of the Decla-
ration pointed out that the King had a
history of “repeated injuries and usurpa-
tions, all having in direct object to the
establishment of an absolute tyranny
over these States.” Then they proceeded
to the listing of a bill of particulars

" against the King.

He was charged with “depriving us in
many cases of the benefits of trial by
jury.”

That is what the Declaration of Inde-
pendence contained. The King was
charged, among other things, with de-
priving the American people of the bene-
fit of trial by jury.

That is the very thing I am fighting
for—the right of trial by jury, which is
contained in the Constitution, and em-
bodied in it in quite a number of places.
The compromise bill which comes from
the House attempts to compromise the
Constitution of the United States. The
bill does not provide for a trial by jury
unless the penalty is more than 45 days’
imprisonment or more than a $300 fine.
That is a compromise of the Constitution.

Mr. President, when our forefathers
won their freedom from Great Britain,
they did not forget that they had fought
to secure a right of trial by jury. They
wrote into the Constitution the pro-
visions guaranteeing trial by jury. Still
not satisfied, they wrote into the Bill of
Rights 2 years later the 3 specific addi-
tional provisions for jury action.

When the original Constitution was

written there was placed in it article IIT,-
section 2, which guarantees the right of -
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was adopted, and.that right was pro-
vided in three different places.

It is a well-known fact that there was
general dissatisfaction with the Consti-
tution when it was submitted to the
States on September 28, 1787, because it
did not contain a Bill of Rights.

A majority of the people of this coun-
try, under the leadership of George Ma-
son, Thomas Jefferson, and others, were
determined to have spelled out in the
Constitution in the form of a Bill of
Rights those guaranties of personal se-
curity which are embodied in the first
10 amendments.

It was 9 months after the Constitution
was submitted to the States before the
ninth State ratified the Constitution,
thus making it effective.

Although by that time it was generally
understood, and pledges had been made
by the political leaders of the day, that
a Bill of Rights would quickly be submit-
ted to the people, 4 of the 13 States still
were outside the Union.

Nineteen months after the Constitu-
tion was cubmitted to the States, George
Washington was inaugurated on April
30, 1789, as our first President. Even
then, however, North Carolina and
Rhode Island remained outside the Un-
ion for several months, North Carolina
ratifying on November 21, 1789, and
Rhode Island on May 29, 1790.

The reluctance of all the States to
enter the Union which they had helped
to create clearly demonstrated how
strong the people felt about the neces-
sity of including a Bill of Rights in the
Constitution. The Constitution might
never have been ratified had it not been
for the assurances given to the people by
Hamilton, Madison, and other political
leaders that a Bill of Rights would be
drafted as soon as the Constitution was
ratified. Leaders of that day carried
out the mandate of the people, and the
Bill of Rights with its guaranties of trial
by jury was submitted to the States on
September 25, 1789.

In 1941, the late John W. Dayvis, that
great constitutional lawyer and onetime
Democratic nominee for President, was
asked to state what the Bill of Rights
meant to him. “The Bill of Rights,” he
declared, “denies the power of any gov-
ernment—the one set up in 1789, or any
other—or of any majority, no matter
how large, to invade the native rights of
a single citizen.” )

Mr. Davis continued his definition
with the following:

There was a day when the absence of such
rights in other countries could flll an Amer-
ican with incredulous pity. Yet today, over
vast reaches of the earth, governments exist
that have robbed their citizens by force or
fraud of every one of the essential rights
American citizens still enjoy. Usage blunts
surprise, yet how can we regard without
amazemént and horror the depths to which
the subjects of the totalitarian powers have
fallen?

The lesson is plain for all to read. No men
enjoy freedom who do not deserve it. No

men deserve freedom who are unwilling to -

defend it. Americans can be free so long as
they compel the governments they themselves
have erected to govern strictly within the

limits set by the Bill of Rights. They can be

free so long, and no longer, as they call to
account every governmental agent and officer
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who trespasses on these rights to the smallest
extent. They can be free only if they are
ready to repel, by force of arms if need be,
every assault upon their liberty, no matter
whence it comes.

Mr. President, this bill is an assault
upon our liberty. The United States is
a constitutional government, and our
Constitution cannot be suspended or ab-
rogated to suit the whims of a radical
and aggressive minority in any era.

The specific provisions in the Consti-
tution and the Bill of Rights guarantee-
ing trial by jury have not been repealed.
Neither have they been altered or
amended by the constitutional methods
provided for making changes in our basic
law if the people deem it wise to make
such changes. ’

Nevertheless, in spite of the prevailing
constitutional guaranties of trial by
jury, we are here presented with a pro-
posal which would compromise the pro-
visions of the Constitution—yes, in my
opinion, amend the Constitution illegally.

This compromise provides that in
cases of criminal contempt, under the
provisions of this act, “the accused may
be tried with or without a jury” at the
discretion of the judge.

It further provides:

That in the event such proceeding for
criminal contempt be tried before a judge
without a jury and the sentence of the court
upon conviction is a fine in excess of $300
or imprisonment in excess of 45 days, the
accused in said proceeding, upon demand
therefor, shall be entitled to a trial de novo
before a jury.

Mr. President, the first of the provi-
sions I have just cited, giving discretion
to a judge whether or not a jury trial
is granted in a criminal case, is in direct
conflict with the Constitution.

When our forefathers met in 1787 in
Philadelphia they wrote in article III,
section 2, of the Constitution that in all
crimes except treason a man shall be
entitled to a jury trial. In several places
in the Bill of Rizhts they wrote it again,
with special emphasis in the sixth
amendment that a man is entitled to a
jury trial. Yet the compromisers
brought forth a compromise which at-
temps to compromise the Constitution
of the United States. We cannot com-
promise the Constitution of the United
States. The compromise would have
been unconstitutional if it had provided
that if a judge wanted to punish for
criminal contempt he could sentence the
defendant to serve 1 day or fine him $1.
He has no right to fine him $1 or give
him 1 day’s punishment in prison with-
out a jury trial, because the Constitu-
tion says that in. a criminal case a man
charged with crime is entitled to a jury
trial.

I cited last night a decision which
holds that criminal contempt is a crime.
If criminal contempt is a crime, then
a man charged with criminal contempt
is entitled to a jury trial under the
provisions of the Constitution of the
United States, and this so-called com-
promise which has come to the Senate
is an effort of the Senate and the House
of Representatives to get together, but
in ‘the effort to get together and pass &
political bill—and that is all it is—they
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have been willing to compromise the
Constitution of the United States.

The Constitution does not provide for
the exercise of any discretion in a crimi-
nal case as to whether the person ac-
cused shall have a jury trial. The Con-
stitution says, “The trial of all crimes
except in cases of impeachment shall be
by jury.”

The sixth amendment says, “In all
criminal prosecutions, the accused shall
enjoy the right to a speedy and public
trial, by an impartial jury.”

The Constitution does not say in some
crimes. The Constitution says in all
crimes. The Constitution does not say
trial may be by jury. The Constitution
says trial shall be by jury.

How, then, Mr. President, can we be
presented with this compromise? How
can we be asked to accept a proposal so
clearly in conflict with and in violation
of the Constitution?

The Constitution makes no exception
to the trial by jury provision in criminal
cases in the event contempt is involved.

If the Constitution had had an ex-
ception in it and read, “This shall not
apply to criminal contempt or crimes of
criminal contempt,” then there would
be some basis for the Congress to legis-
late. But it did not make such an ex-
ception. Let me repeat and let me em-
phasize. The Constitution says “The
trial of all crimes shall be by jury”—not
all crimes except those involving con-
tempt, but all crimes.

What power has been granted to this
Congress to agree to any such proposal
when it i§ in such complete contradic-
tion to the Constitution? There is no
power except the power of the people of
this Nation by which the Constitution
can be amended. The power of the
people cannot be infringed upon by any
lesser authority.

As the directly elected representatives
of the people, this Congress should be
the last body to attempt to infringe
upon the authority which is vested solely
in the people.

We are here dealing with one of the
basic legal rights and one of the most
vital personal liberties guaranteed under
our form of government. But the pro-
posed compromise insists that the treas-
ured right of trial by jury be trans-
formed into a matter of discretion for
s judge—for one person—to decide
whether it shall be granted or withheld.

What right has a Federal judge to use
his diseretion and tell a man he can be
tried by a jury? The Constifution says
if a man is charged with a crime he is
entitled to be tried by a jury if he wants
to be tried by a jury. In the Constitu-
tion there is no exception of criminal
contempt or any exception Lliwt gives u
judge the power to try a man so charged
rather:than a jury.

We are dealing with the basic rights
of the people of this Nation and we
should be careful to protect those
précious rights which have been handed
down to us by our forefathers. This
compromise attempts to make trial by
jury a matter of degree, as stated in the
second part of the provision which I
quoted. We cannot make trial by jury a
matter of degiée. If the Constitution
gives a man the right of trial by jury,
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he has that right and we cannot take
it away from him. The Congress.cannot
take it away. Furthermore, this com-
promise pretends to let the judge try
the case if he wants to do so, in his dis-
cretion. Then if he finds the defendant
ought to be punished by a fine in excess
of $300 or by imprisonment in excess of
45 days, the man is entitled to a trial
by jury. Do you not know, Mr. President,
that if a judge has already tried a man,
and then the defendant asks for a jury
trial, the judge’s decision is bound to
affect the jury in the case strongly, even
if it were constitutional for that to be
done, which it is not?

Under this proposal if a man were to
receive a sentence of a fine of $300 or
45 days in prison he would be deprived
of his right of trial by jury except at
the discretion of the judge. On the
other hand, if a dollar were added to
the amount of money, or even 1 cent,
and a day, or even an hour, to the length
of punishment, that man would be
granted a new trial with a jury deciding
the facts.

Mr. President, this is not something
which can be compromised. I realize
that Congress may want to get away
from Washington. We have had a long,
hard session. I also realize that both
national parties are playing to the mi-
norities by means of the right-to-vote
bill, when each State in the Nation has
Jaws on its books to protect the right
to vote, and section 594 of the Federal
Code of Criminal Procedure protects the
right to vote. Yet, as a political gesture,
both parties are making this play to try
to claim credit. Watch my prediction
that in the elections of 1958 both parties
will try to claim that they got the civil-
vights bill through the Congress.

Why are we not more interested in
preserving the Constitution? Are we
going to violate the Constitution by pass-
ing a political civil-rights bill in order
to give thunder and ‘political fodder to
politicians to enable them to garner
votes? Which is more important, the
Constitution of this country or the po-
litical parties vying for the votes of
minorities?

I wish to see the right to vote exer-
cised by every man who is qualified to
vote and who wants to vote. If he is
entitled to vote, I want to see him vote.
But the true purpose of this bill is not to
insure the right to vote, because we have
statutes in every State, and we have
statutes on the Federal Code of Criminal
Procedure now already that punish peo-
ple interfering with anybody trying to
vote. If the statutes we now have on
the books are not being enforced, what
good will it do to put another statute
on e books? If the Justice Department
is claiming that there are any indi-
viduals who have been denied their right
to vote, why does it not prosecute them
under the present law, which is com-
pletely adequate? And if no people have
been denied the right to vote, then why
is it claimed that this bill is necessary?

The right of trial by jury is too dear a
right to be measured in dollars and cents
and in terms of days and hours. The
right of trial by jury is guaranteed by
the Constitution. It is the vital princi-
ple upon which our form of government
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is based. Principle is not a matter of
" degree. . '

- Perhaps the House and the Senate
wanted to get together and they thought
this was the only way they could do it,
but I want to tell the American people
when-they did get together and brought
forth this compromise they violated the
Constitution of the United States. This
proposed compromise is a true child of
the parent bill. Like father, like son; g
chip off the old block. Both are bad.

Under this proposal, if a man were
to receive a sentence of a fine of $300
or 45 days imprisonment, he would be
deprived of his right of trial by jury,
except at the discretion of the judge.
On the other hand, if a dollar were
added to the amount of the fine—or
even 1 cent—and if a day, or even an
hour, were added to the length of im-
prisonment, that man would be granted
a new trial, and a jury would decide the
facts. '

Mr. President, this is. not something
which can be compromised. The right
of trial by jury is too dear a right to be
measured in dollars and cents. or in
terms of days and hours. The right of
trial by jury is guaranteed by the Con-
stitution. It is a vital principle upon
which our form of government is based.
Principle is not a matter of degree,

The proposed compromise is a true
child of the parent bill—like father, like
son, or a chip off the old block. Both
are bad. But the provisions of the com-
bromise are even worse than the provi-
sions of the bill which I opposed when
it was passed by the Senate.

The inclusion by the Senate of part Vv,
with its jury-trial provision, made the
bill a vast improvement over the radical
bill which was sent to us from the House
of Representatives.

However, the present unconstitution~
al compromise now makes part V con-
form with the obnoxious provisions
which were in the original bill. In the
hame of constitutional government, I
hope a majority of the Senate will vote
against this proposal. .

The principal - purpose of this bill
which the House has returned to the
Senate is political. Both parties fear the
bloc voting of the pivotal States. Both
parties want to be in position to claim
credit for the passage of what is being
called a civil-rights bill. Both parties
hope to be able to capitalize on the pas-
sage of a bill such as this one in the
congressional elections of 1958, and then
to carry those gains into the presidential
election of 1960,

Propaganda and pressure exerted upon
the Congress and upon the American
people explain how such a bill as this
one came to be considered at all, Stew-
art Alsop, the newspaper columnist, anly
lust week stated the simple facts of the
case,

He said that behind the shifting, com-
plex, often fascinating drama of the
struggle over civil -rights, there is one
simple political reality—the Negro vote
In the key industrial States in the North,
Thatis, of course, in hard political terms,
what the fight has been all about,

. Those are the words of Stewart Alsop;
and he is not g southérner, so far as I
know. ' ’
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he metes does not exceed the maximum

'To explain his-point, he cited the situ=
ation prevailing in New York, Pennsyl-
vania, and Illinois. Pointing out that
the Negro vote can be absolutely decisive
in these States, Mr. Alsop stated that it
is almost inconceivable that any presi-
dential candidate could lose those three
States and win an election.

The following four paragraphs are
quoted directly from Mr. Alsop’s column:

In 1954, Averell Harriman was elected Gov~
ernor of New York by less than 15,000 votes
over Senator IrRviNG IVES. According to Har-
ris’ analysis, Harriman polled a whopping
79 percent of the Negro vote. Negro voters
thus supplied Harriman with his margin of
victory several times over. Two years later,
the Democrats had dropped some 90,000 Ne-
8ro votes to the Republicans—or about 6
times the number of votes Ives needed to
defeat Harriman.

Or take another close race—the victory of
Senator JoserH CLARK, of Pennsylvania, over
the Republican incumbent, Senator James
Duff, in 1956. Again, CLarRK Jjust squeaked in,
with a plurality of less than 18,000 votes,
CLARK, despite the Supreme Court, carried
the Negro vote by a huge 76 percent margin,
which was worth about 150,000 votes to him.
Suppose the Negro vote had dropped off as
sharply in Pennsylvania as it did in Illinois,
where it nosedived from 75 percent in 1952
to 58 percent in 1956, Then Duff would be
in the Senate by a comfortable majority, and
Crark would be practicing law.

Other examples could be cited, like that
of Senator PAUL Doucras, of Illinois, who
owes about 60 percent of his 1954 plurality
to the Negro vote. But the lesson is clear
enough. If the Republicans can attract
something approaching half the Negro vote
in the Northern States, the Republican Party
will then be the normal majority party in
those States.

Read the role of big States in which the
Negroes can be expected to poll 5 percent
or more of the total vote—not only New
York, Pennsylvania, and Ilinois, but such
States as Michigan, Ohio, New Jersey, Cali-
fornia. It then becomes clear what is at
stake in the civil-rights struggle—nothing
less than the future balance of political
power.in the Nation,

But, Mr. President, are we going to
compromise the Constitution, whether
we lose an election or not? Which is
more important—ito win an election or to
breserve the Constitution? It is about
time that both parties began to consider
the welfarel of the country and to de-
termine whether the Constitution is of
more importance, or whether winning an
election is of more importance. .

Mr. President, the advocates. of this
broposed legislation may believe it fits
their objective today ; but I am convinced
that if this bill is enacted into law,
eventually it will be just as undesirable
to its advocates as it is to me.

No explanation of the bill can alter
the fact that it was, and is now, under
‘the proposed compromise, a force bill,
Tts purpose is to put a weapon of force
into the hands of the Attorney General

and into the hands of Federal Judges to

exercise arbitrarily,

Just as the Attorney General can de-
cide arbitrarily whether to prosecute a,
case, so now this compromise provides
Federal judges with authority to exer-
cise discretion in applying the law.,

Under the provisions of the compro-
mise, jury trial may be granted or with-
held on any grounds whatsoever in the
mind of a judge, so long as the sentence
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limit set for denying trial by jury.

The proponents of the bill claim it
would strengthen the rights of individu-
als. In contrast to this claim, the bill
actually would strengthen the bureau-
cratic power of the Attorney General
and the arbitrary authority of Federal
judges.

No new right is granted by this bill.
No old right held by the people is better
protected. The substance of the bill is
to deprive the people of a right held
under the Constitution.

When the bill was debated in the Sen-
ate, many authorities were quoted on
the importance of trial by jury. At that
time I quoted the great legal mind of
18th century England, Blackstone. Be-
cause of the authoritative place he holds
in jurisprudence, I wish to quote him
again at this time. This is what Black-
stone had to say:

The trial by jury ever has been, and T trust
ever will be, looked upon as the glory of the
English law. And if it has been so great an
advantage over others in regulating ecivil
property, how much must that advantage be
heightened when it is applied to criminal
cases. * * * It is the most transcendent
privilege which any subject can enjoy, or
wish for, that he cannot be affected either
in his property,. his liberty, or his person,
but by the unanimous consent of 19 of his
neighbors and equals. A constitution, that
Imay venture to affirm has, under providence,
secured the just liberties of this Nation Tor
a long succession of ages. And therefore a
celebrated French writer, who concludes, that
because Rome, Sparta, and Carthage have
lost their liberties, therefore those of England
in time must perish, should have recoliected
that Rome, Sparta, and Carthage, at the
time when their liberties were lost, were
strangers to the trial by jury.

That is what Blackstone, the leading
legal light the world has known, had to
say. I wish to repeat one of his sen-
tences:

And therefore a celebrated French writer,
who concludes, that because Rome, Sparta,
and Carthage have lost their liberties, there~
fore those of England in time must perish,
should have recollected that Rome, Sparta,
and Carthage, at the time when their liber-
ties were lost, were strangers to the trial by
Jury.

Mr. President, a trial by jury is one
of the bedrocks of this democracy. It
is one of the bedrocks of this Nation,
It is one of the bedrocks of this Govern-
ment. When we talk to people in the

street and to laymen generally about .

taking away their right of trial by jury,
they cannot understand it, because they
know that the Constitution provides
that a man shall have a trial by jury
when he is charged with the commission
of a crime.

Al another poaint, Blackstone further
declared his faith in trial by jury in these
words:

A competent number of sensible and up-
right jurymen, chosen by lot * * * will be
found the best investigators_ of truth, and
the surest guardians of public justice. For
the most powerful individual in the State
‘will be cautious of committing any flagrant
invasion of another’s right, when he knows
that the fact of his oppression must be
examined and decided by 12 indifferent
men, not appointed till the hour of trial; and
that, when once the fact is ascertained, the
law must of course redress it. This, there-

i
i
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fore, preserves in the hands of .the people
that share which they ought to have in the
administration of public justice.

Mr. President, the wisdom of Black-
stone’s words is undeniable. The liberty
of every citizen must continue to be pro-
tected by the right of trial by jury. This
is not a right which applies to one per-
son and is denied another. The Consti-
tution makes no exception in its guar-
anty of trial by jury to every citizen.

On May 9, 1957, Associate Justice
Brennan of the United States Supreme
Court delivered an address in Denver,

. Colo. In that address, Justice Brennan
dealt with the subject of trial by jury,
and made the following statement:

American tradition has given the right to
trial by jury a special place in public esteem
that causes Americans generally to speak
out in wrath at any suggestion to deprive
them of it. One has only to remember that
it is still true in many States that so highly
is the jury function prized, that judges are
forbidden to comment on the evidence and
even to instruct the jury except as the par-
ties request instructions. The jury is a
symbol to Americans that .they are bosses
of their Government. They pay the price,
and willingly, of the imperfections, ineffi-
ciencies and, if you please, greater expense
of jury trials because they put such store
upon the jury system as a guaranty of their
liberties.

Mr. President, that is a significant
statement to me, coming from a mem-
ber of the present Supreme Court. I
will not predict what the Court might
do when the constitutionality of the de-
nial of trial by jury as embodied in this
so-called compromise is presented to the
Court.

However, I shall not be surprised if
the Court declares the bill unconstitu-
tional, because on June 10, 1957, in Reid
against Covert, the so-called military
wives case, the Supreme Court issued a
strong opinion on behalf of trial by jury.
In that case the Court said:

Trial by jury in a court of law and in
accordance with traditional modes of pro-
cedure after an indictment by grand jury
has served and remains one of our most
vital barriers to governmental arbitrariness.
These elemental procedural safeguards were
embedded in our Constitution to secure
their inviolateness and sanctity against the
passing demands of expediency or conven-
lence.

And further:

If * * * the Government can no longer
satisfactorily operate within the bounds laid
down by the Constitution, that instrument
can be amended by the method which it
prescribes. But we have no authority to
read exceptions into it which are not there.

If the people of this Nation want Fed-
eral judges to have the power to punish
-persons for eriminal contempt by sen-
tences of either days, weeks, or months in.
jail, or by fines of dollars, they can
amend the Constitution and provide for
it. If the people of this country want
Federal judges to have the discretion of
determining whether a person shall have
a jury trial or not, then they can amend
the Constitution and so provide. There
is no provision and no exception for
either instance.in the present Constitu-
tion.

That is certainly a clue to what might
be expected from the Court when it is
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called upon to decide the constitution-
ality of part 5 of H. R. 6127 as it has been
amended by this so-called compremise.

I think what the Supreme Court did in
the Reid against Covert case might be a
clue to what it might do, or what might
be expected of the Court, when it is called
upon to decide the constitutionality of
part 5 of H, R. 6127 as it has been

*amended by this so-called compromise.

Many claims have been made that this
is a bill to protect the individual’s right
to vote. The evidence proves that there
are more than adequate laws in all of the
States to protect the right to vote. I re-
quested the Library of Congress to make
a study of the laws of the States by which
the right to vote is protected 'in each
State. A summary of these laws was
submitted to me, and I request that this
summary be printed in the Recorp at the
conclusion of my remarks.

As to my own State of South Carolina,
I shall discuss at some length the consti-
tutional and statutory safeguards pro-
tecting a citizen’s right to ote.

The people of niy State vote. I am
in favor of qualified people voting. Al
the people of my State vote if they are
qualified.

Whence comes this hue and cry?
Those raising it have not presented the
matter to the Judiciary Committee, so
the chairman of that committee may
hold hearings. They have held hearings
for weeks and months on the subject,
and the proponents of the bill have
failed to present evidence to show that
people do not have the right to vote.

It is inescapable, as I have said, that
this is a political bill and not a bill to
provide the right to vote. The people
already have that privilege.

If any such incident as a refusal to
permit a citizen to vote had occurred,
Jjustice would have been secured in the
courts of South Carolina.

The Federal Government has no mo-
nopoly over the administration of jus-
tice. The people of the States are in-
terested in justice just as are the officials
of the Federal Government, but I shall
return to that subject in a few minutes
and go into the matter of the Federal
statutes a little more fully.

We have Federal statutes to protect
the right to vote, if the voters are not
satisfied with the State statutes, and
certainly the Federal statutes protect
them.

I say that the Negro citizens in South
Carolina are safeguarded in their rights;
and the payment of a poll tax is not
required.,

Both white and Negro citizens exercise
their franchise freely in South Carolina.
Our requirements are not stringent. As
I have said, South Carolina does not re-
quire the payment of a poll tax as a pre-
requisite to voting. Registration is nec-
essary only once every 10 years.

When I was Governor of South Caro-
lina, I recommended that the poll lax
be repealed as a prerequisite to voting.
The legislature acted promptly and sub-
mitted- the matter to the people, and
the people voted in favor of repeal of
the poll tax as a prerequisite to voting.
The legislature approved it, and we have
no poll tax in my State as a prerequisite
to voting.
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Proof that Negroes vote in large num-
bers in South Carolina, if proof is de-
sired, can be found in an article which
was published following the general elec-
tion in 1952 in the Lighthouse and In-
former, a Columbia, S. C., Negro news-
paper. In its issue of November 8, 1952,
the Lighthouse and Informer discussed
the results of the election and declared
that “estimates placed the Negro votes
at between 60,000 and 80 000 who actu-~
ally voted.”

This represents almost one-fourth of
the votes cast in that election. I did
not see an estimate of the Negro votes

in the 1956 general election, but reports:

which came to me indicated there was
another large turnout.

Mr. President, I shall now read the
provisions of the South Carolina con-
stitution which protect a citizen’s right
to vote:

S0UTH CAROLINA CONSTITUTION ELECTION
PROVISIONS

Article 1, section 9, suffrage: ‘The. right of
sufirage, as regulated in this constitution,
shall be protected by law regulating elec-
tions and prohibiting, under adequate pen-
alties, all undue influences from power, brib-
ery, tumult, or improper conduct.

Article 1, section 10, elections free and
open: All elections shall be free and open,
and every inhabitant of this State possess-
ing the qualifications provided for in this
constitution shall have an equal right to
elect officers and be elected to fill public
office.

Article 2, section 5, appeal; crimes against
election laws: Any person denied registra~
tion shall have the right to appeal to the
court of common pleas, or any judge thereof,
and thence to the supreme court, to de-
termine his right to vote under the limita-
tions imposed in this article, and on such
appeal the hearing shall be de novo, and the
general assembly shall provide by law for

such appeal, and for the correction of ille- -

gal and fraudulent registration, voting, and
all other crimes against the election laws.

Article 2, section 8, registration provided;
elections; board of registration; books of reg-
istration: The general assembly shall pro-
vide by law for the registration of all quali-
fled electors, and shall prescribe the manner
of holding elections and of ascertaining the
results of the same: Provided, At the first
registration under this constitution, and
until the 1st of January 1898, the registra-
tion shall be conducted by a board of three
discreet persons in each county, to be ap-
pointed by the Governor, by and with the
advice and consent of the senate. For the
first registration to be provided for under
this constitution, the registration books shall
be kept open for at least 6 consecutive weeks;
and thereafter from time to time at least
1 week in each month, up to 30 days next
preceding the first election to be held under
this constitution. The registration books
shall be public records open to the inspection
of any citizen at all times.

Article 2, scetion 15, right of suffrage free:
No power, civil or military, shall at any
time interfere to prevent the free exercise
of the right of suffrage in this State.

In addition to these general provi-
sions of the constitution protecting the
right to vote, I shall now read specific
statutory provisions contained in ‘the
South Carolina Code. I believe it is
especially appropriate that I do so in
view of the fact that it has been charged
that South Carolina, as well as other
States, has failed to protect the right of
citizens to vote.
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The chargé is false. The right .of
every citizen to vote in South Carolina
is protected, and I want the record to be
clear; therefore, I cite the following pro-
visions of law in South Carolina:

SouTH CAROLINA CODE
TITLE 23
23-73. Appeal from denial of registration.

The boards of registration to be appointed
under section 23-51 shall be the judges of
the legal qualifications of all applicants for
registration. Any person denied registration
shall have the right of appeal from the de-
cision of the board of registration denying
him registration to the court of common
pleas of the county or any judge thereof
and thence to the supreme court.

23-74. Proceedings in court of common pleas.

Any person denied registration and de-
siring to appeal must within 10 days after
written notice to him of the decision of the
board of registration file with thé.boa.rd a
written notice of his intention to appeal
therefrom. Within 10 days after the filing
of such notice of intention to appeal, the
board of registration shall file with the clerk
of the court of common pleas for the county
the notice of intention to appeal and any
papers in its possession relating to the case,
together with a report of the case if it deem
proper. The clerk of the court shall file the
same and enter the case on a special docket
to be known as Calendar No. 4. If the ap-
plicant desires the appeal to be heard by a
Jjudge at chambers he shall give every mem-
ber of the board of registration.4 days’ writ-
ten notice of the time and place of the
hearing. On such appeal the hearing shall
be de novo.
23=75. Further appeal to supreme court.

From the decision of the court of common
pleas or any judge thereof the applicant may
further appeal to the supreme court by
filing a written notice of his intention to ap-
peal therefrom in the office of the clerk of the
court of common pleas within 10 days after
written notice to him of the filing of such
decision and within such time serving a copy
of such notice on every member of the board
of registration. Thereupon the clerk of the
court of common pleas shall certify all the
papers in the case to the clerk of the su-
breme court within 10 days after the filing of
such notice of intention to appeal. The clerk
of the supreme court shall place the case
on a special docket, and it shall come up
for hearing “upon the call thereof under such
rules as the supreme court may make. If
such appeal be filed with the clerk of the
supreme court at a time that a session
thereof will dot be held between the date of
filing and an election at which the applicant
will be entitled to vote if registered the chief
Justice or, If he is unable to act or disquali-
fied, the senior associate justice shali call an
extra term of the court to hear and deter-
mine the case.”

In other words, in our State if anybody
has an appeal and it goes before the trial
judge and he denies it, the supreme
court will go into session in order to hear
such a case so as to be sure that nobody
is deprived of the right to vote:

23-100. Right to vote.

-No elector shall vote in any polling pre-
cinct unless his name appears on the regis-
tration books for that precinct. But if the
name of any registered elector does not ap-
pear or incorrectly appears on the registra-
tion books of his polling precinct he shall,
nevertheless, be entitled to vote upon the
production and presentation to the managers
of election of such precinct, in addition to
his registration certificate, of a certificate
of the clerk of the court of common pleas
of his county that his name is enrolled in
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the registration book or record of his county
on file in such clerk’s office or a certificate
of the secretary of state that his name is en-
rolled in the registration book or record of
his county on file in the office of the secre~
tary of state.

23-349. Voter not to take more than § min-
utes in booth; talking in booth,
ete.

No voter, while receifving, preparing and
casting his ballot, shall occupy a booth or
compartment for a longer time than 5 min-
utes. No voter shall be allowed to occupy
a booth or compartment already occupied
by another, nor to speak or converse with
anyone, except as herein provided, while in
the booth. After having voted, or declined
or failed to vote within 5 minutes, the voter
shall immediately withdraw from the voting
place and shall not enter the polling place
again during the election. :

23-850. Unauthorized persons not allowed
within guard rail; assistance.

No person other than a voter preparing
his ballot shall be allowed within the guard
rail, except as herein provided. A voter
who is not Tequired to sign the poll list
himself by this title may appeal to the
managers for assistance and the chairman
of the managers shall appoint one of the
managers and a bystander to be designated
by the voter to assist him in preparing his
ballot. After the voter's ballot has been
prepared the bystander so appointed shall
immediately leave the vicinity of the guard
rail.

28-656. Procuring or offering to procure
votes by threats.

At or before every election, general, spe-
cial or primary, any person who shall, by
threats or any other form of intimidation,
procure or offer or promise to endeavor to
procure another- to vote for or against any
particular candidate in such election shall
be guilty of a misdemeanor and, upon con-

viction, shall be fined not-less than $100 nor .

more than $500 or be imprisoned at hard
labor for not less than 1 month nor more
than 6 months, or both by such fine and
such imprisonment, in the discretion of the
court.

23-657. Threatening or abusing voters, etc.

If any person shall, at any of the elec-
tions, general, special or primary, in any
city, town, ward or polling precinct,
threaten, mistreat or abuse any voter with
a view to control or intimidate him in the
free exercise of his right of suffrage, such
offender shall upon conviction thereof suffer
fine and imprisonment, at the discretion of
the court, .

23-658. Selling or giving away liquor within
1 mile of voting precinct.

It shall be unlawful hereafter for any
berson to sell, barter, give away or treat
any voter to any malt or intoxicating liquor
within 1 mile of any voting precinct during
any primary or other election day, under a
penalty, upon conviction thereof, of not
more than $100 nor more than 30 days’ im-
prisonment with labor. All offenses against
the provisions of this section shall be heard,
tried and determined hefore the court of
general sessions after indictment.

23-659. Allowing ballot to be seen, improper
assistance, etc.

In any election, general, special, or primary,
any voter who shall (a) except as provided
by law, allow his ballot to be seen by any
person, (b) take or remove or attempt to
take or remove any ballot from the polling
Place before the close of the polls, (¢) place
any mark upon his ballot by which it may
be identified, (d) take into the election
booth any mechanical device to enable him
to mark his ballot, or (e) remain longer than
the specified time allowed by law in the
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booth or compartment after having been
notified that his time has expired and re-
quested by a manager to leave the compart-
ment or booth and any person who shall (a)
interfere with any voter who is inside of
the polling place or is marking his ballot,
(b) unduly infiuence or attempt to influence
unduly any voter in the preparation of his
ballot, (¢) endeavor to induce any voter to
show how he marks or has marked his bal-
lot, or (d) aid or attempt to aid any voter
by means of any mechanical device what-
ever in marking his ballot shall be fined not
exceeding $100 or be imprisoned not exceed-
ing 30 days.
23-667. Illegal conduct at elections generally,
Every person who shall vote at any general,
special, or primary election who is not en-
titled to vote and every person who shall by
force, intimidation, deception, fraud, bribery,
or undue influence obtain, procure, or con-
trol the vote of any voter to be cast for any
candidate or measure other than as intended
or desired by such voter or who shall violate
any of the provisions of this title in regard
to general, special, or primary elections shall
be punished by a fine of not less than $100
nor more than $1,000 or by imprisonment in
jail for not less than 3 months nor more
than 12 months or both, in the discretion
of the court.

Mr. President, the provisions of the
South Carolina Constitution and the
provisions of the South Carolina stat-
utes, which I have just read, prove the
absolute lack of necessity for additional
protection of the right to vote in my
State. Also, the summary of the laws
of other States, which I have requested
to be printed in the REcorp at the con-
clusion of my remarks, proves that there
is no necessity for greater protection of
the right to vote in any other State.

The claim that this is a right-to-vote
bill is completely without foundation. If
the advocates of this so-called civil-
rights bill want to deny the right of trial
by jury to American citizens, they should
broclaim their objective and seek to
remove the guaranty of trial by jury
from the Constitution. They should fol-
low constitutional methods. Then the
people of this Nation would not be mis-
led, as some have been, to think that
H. R. 6127 would give birth to a right to
vote for anybody—a right already held
by ‘those it purports to help.

Mr. President, I also object to part I
of this bill which would create a Com-
mission on Civil Rights. To begin with,
there is sbsolutely no need or reason for
the establishment of such a commission.
If there were any necessity for an inves-
tigation in the field of civil rights, it
should be conducted by the States, or by
an appropriate committee of the Con-
gress within the jurisdiction held by the
Congress.

The Congress should not delegate its
authorily to a commission. In such a
delicate and sensitive area, the Congress
should proceed with great deliberation
and care. There is no present indication
that any such study will be needed in the
foreseeable future. .

The establishment of a Commission
as proposed in this bill is most unwise.

Section 104 (a) of part I provides the
Comumission shall—

(2) Study and collect information con-
cerning legal developments constituting a
denial of equal protection of the laws under
the Constitution; and
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. (3) Appraise the laws and policies of the
Federal Government with respect to equal
protection of the laws under the Constitu-
tion.

These two paragraphs provide the
Commission with absoluté authority to
probe into and to meddle into every
phase of the relations existing between
individuals, limited only by the imagi-
nation of the Commission and its staff.

The Commission can go far afield from
a survey on whether the right to vote is
protected. Through the power granted
in the paragraphs I have cited, the Com-
mission could exert its efforts toward
bringing about integration of the races
in the schools and elsewhere. It would
be armed with a powerful weapon when
it combined its investigative power and
its authority to force witnesses to answer
questions.

I do not believe the people of this
country realize the almost unlimited
powers of inguiry which would be placed
in the hands of this political Commis-
sion. I do not believe the people of this
country want to have such a strong-arm
method of persuasion imposed upon
them. Section 105 (f) of part I pro-
vides that “subpenas for the attendance
and testimony of witnesses or the pro-
tection of written or other matter may
be issued in accordance with the rules
of the Commission.”

This is an unusual grant of authority.
Many of the committees and special com-
mittees of the Congress do not have this
power. The Truman Commission on
Civil Rights did not have it. The sub-
pena is a punitive measure, generally re-
served for penal process whereby powers
are granted to force testimony which
would not otherwise be available. If the
proposed Commiission were simply a
factfinding commission and nonpoliti-
cal, the exfreme power to force testi-
mony by the use of a subpena would not
be needed. The power of subpena in the
hands of a political commission and the
additional power to enforce its subpenas
by court order diverge from the au-
thority usually heid by traditional fact-
finding groups.

There are several grounds for serious
objection to section 104 (a) of part I.
This section permits complaints to be
submitted to the Commission for investi-
gation, but it does not require the per-
son complaining to have a direct interest
in the matter. This means, of course,
that any meddler can inject himself into
the relationship existing between other
persons. It opens the door for fanatics
to stir up trouble against innocent
people.

This section opens the door wide for
such organizations as the NAACP, the
ADA, and others to make complaints to
the Commission with little or no basis
for doing so.

If an NAACP official in Washington
made a complaint against a citizen of
South Carolina, the South Carolina citi~
zen would not have the opportunity of
confronting his,accuser unless the ac-
cuser appeared voluntarily.

_Although part I requires sworn alle-
gations to the Commissicn, there is no
requirement that testimony taken by the
Commission be taken under oath. Fail-
ure to make all witnesses subject to per-

.Justice Department.
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jury prosecutions by placing them under
oath would certainly make testimony of
little value. The Commission might
adopt a rule to require sworn testimony,
but this should not be left to the discre-
tion of the Commission. It should be
written into law.

There are many other objections to
part I which were pointed out during the
debate before the Senate passed its ver-
sion of the bill. I shall not go into them
further at this time.

Part II of the bill provides for the
appointment of an additional Assistant
Attorney General in the Justice Depart-
ment. Since the Justice Department al-
ready has a section to handle civil-rights
cases, there is no reason to create this
new position. The creation of a new
division would require many additional
attorneys and other employees in the
The Department
has not disclosed how many additional
lawyers, -clerks, and stenographers it
would plan to employ.

A Civil Rights Division in the Justice
Department is not needed because there
is no indication that there will be any
increase in the number of civil-rights
cases which are now being handled by
a section in the Department.

The Attorney General had a most difii-
cult time trying to show that an addi-
tional Assistant Attorney General was
needed, and he failed completely in his
efforts to do so. As a matter of fact, even
those who have advocated passage of
H. R. 6127 have been forced to admit time
after time that conditions relating to
civil-rights matters have been steadily
improving all over the country.

Since conditions have improved, and
there is no indication that conditions will
change unless the Attorney General and
the Civil Rights Commission create trou-
ble, there is absolutely no justification
for the appointment of an additional As-
sistant Attorney General in charge of
civil-rights matters in the Department
of Justice.

Mr. President, permit me to digress in
order to discuss certain matters pertain-
ing to the Bill of Rights.

I have before me a book entitled “Our
Bill of Rights: What It Means To Me—
A National Symposium,” edited by James
Waterman, Wisconsin:

FOREWORD

Things of the spirit never die. They flame
anew each time they are under fire. They
are flaming high at this moment.

Bombs may blow the body to bits, but
they bind the soul together.

This book is testimony to the spirit of man;
to his personality; to his right to be decent.

From the beginning of time men have
had to fight for this sort of life. The fight
has never been easy, but i{f has always been
wan.,

As long as men believe in freedom they will
achieve it. The Dark Ages shall not return.

When freedom dies man lives on his knees.
When freedom lives man walks erect.

The Bill of Rights is our prayer book and
our promise of salvation. The cause of free-
dom is the cause of God. That is the dedi-
cation of this volume.

None of us is wise enough to say finally
what one event is the greatest in our his-
tory. 'There are some that cry aloud for
that description:

The Declaration of Independence; the
Treaty of Paris, ending the Revolutionary
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War; the adoption of the Constitution; the
pronouncement of the Monroe Doctrine; the
Emancipation Proclamation; the end of the
War Between the States; the war for free-
dom and democracy, begun in 1817—and
still going on.

I have left to the last, although it belongs
at the top, the formulation and adoption of
the Bill of Rights—-the first 10 amendments
to the Constitution, adopted by the baby
nation December 15, 1791.

In this group of principles are to be found
the soul and spirit of the Constitution. With
the Bill of Rights added, the Constitution
becomes nearly a perfect thing. Without the
bill, the seven articles of the original draft
are largely given over to the protection of
property.

Jefferson, shocked by the omissions in the
Constitution, as promulgated in 1789, while
he was United States Minister to France
(another type of France than Vichy repre-
sents today), drafted the additions to our
great charter. Thus we were given the four
freedoms by which we grew strong in self-
reliance, in courage, in independence, and
in self-respect.

The amendments gave us free speech, free
press, free worship, free assembly, and also
the right to petition. They gave us full
protection of the citizen against oppression;
the right of trial by jury and, generally, the
right of the individual against the state.
Jefferson. said himself, speaking in the
prophetic tone that is true of great men:

“The Bill of Rights is what the people are
entitled to against every government.”

This publication is testimony to an im-
mortal writing that will live with the Ten
Commandments, the Sermon on the Mount,
Magna Carta, and those other great foun-
tains of faith by which men live,

Today we fight again for the ideals that
democracy gives to us as rights. We shall
never lose them; the whole world some day
will achieve them.

To help all of us to realize the high privi-
lege we have of living under the Bill of
Rights, the thoughts contained herein were
put in words by men and women who believe
the fires of freedom must always burn
brightly and sometimes fiercely. Now is one
of those times.

HERBERT BAYARD SWOPE,
Chairman, Bill of Rights Sesqui-
centennial Commitiee.

Jefferson himself said, speaking in the
prophetic tone that is true of great men:

“The Bill of Rights is what the people ars
entitled to against every government.”

This publication is testimony to an im-
mortal writing that will live with the Ten
Commeandments; the Sermon on the Mount;
Magna Carta; and those other great foun-
tains of faith by which men live.

Today we fight again for the ideals that
democracy gives to us as rights. We shall
never lose them; the whole world some day
will achieve them.

To help all of us to realize the high privi-
lege we have of living under the Bill of
Rights, the thoughts contained herein were
put in words by men and women who believe
the fires of freedom must always burn
brightly and sometimes fiercely. Now is one
of those times,

+ * L d - -

America is face to face with certain grim
realities. It is apparent that the expense
attached to the defense effort will run into
an appalling sum. The sweeping readjust-
ments that will eventually reach every fam-
ily are becoming clearer by the day. The
need for redirection of our whole economy
in order to supply plants which manufacture
implements of war with an abundance of raw
materials is now painfully obvious.

Yes, the world that we know is being re-
fashioned. But so be it, and although the
disappearance of familiar patterns and
habits of living brings a momentary shock,

}
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there must be no regrets, no-loriging back=
ward glances. Neither can we afford to hang
our heads, wring our hands and insist that
we cannot defend democracy without de-
stroying it. After all, the only disaster that
will overtake us is the disaster that comes

- from indecision and inaction.

I like to remind myself of the origin of
the Bill of Rights. It came into being at a
time of great distress and clearly represented
the desires of the people who had paid a
high price for their independence, and were
determined o keep it. Since that time it
has weathered an internal conflict, foreign
wars, periods of economic depression. Even
during these emergencies there has been no
foreshortening of the scope of the Bill of
Rights, nor has its fundamental character
been altered. Invariably after these crises
have passed each American has turned his
face homeward and found, to his intense joy,
his personal liberty inviolate. - This augurs
well Tor the future. Perhaps the destructive
forces loose in the world will assume more
awesome proportions than any yet seen; per-
haps the dangers and hardships of the civil-
ian population will be greater than ever be-
fore; but I cannot believe that these new
developments will serve to swerve us from
our coursé any more than the vicissitudes
of the past. :

Undoubtedly it will mean a vigilant citi-
zenry constantly on guard. But we have
that. Undoubtedly it will mean leadership
of the highest quality, but we have that,
too. In fact, I can think of no more im-
pressive reiteration of belief in the Bill of
Rights than that made by Franklin D.
Roosevelt in his message to Congress last
January: -

“In the fubure days which we seek to
make secure, we look forward to a world
founded upon four essential human free-
doms. '

“The first is freedom of speech and ex-
pression—everywhere in the world.

“The second is freedom of every person
to worship God in his own way—everywhere
in the world.

“The third is freedom from want. * * *

“The fourth is freedom from fear. * * *

“That is no vision of a distant millennium.

- It is a definite basis for a kind of world
- attainable in our own time and geheration.

That kind of world is the very antithesis
of the so-called new order of tyranny which
the dictators seek to create with the crash
of a bomb.

“This Nation has placed its destiny in the
hands, heads, and hearts of its millions
of free men and women, and its faith in
freedom under the guidance of God. Free-
dom means the supremacy of human rights
éverywhere. Our support goes to those who
struggle to gain those rights and keep them.
Our strength is our unity of purpose.

“To that high concept there can be no
end save victory.”

Mr. President, those were the words of
the late President Franklin D. Roose-
velt, in speaking of the Bill of Rights,
which guarantees a jury trial to the peo-
ple of the United States, but which the
so-called compromise civil-rights bill

.would deprive the people of,

I read further:

We accept our liberty, as we do our health,
pretty much as a matter of course, hardly
giving it a thought until we begin to lose if.
Then we become conscious of how much it
means.

Experience throughout the long period of
humean history teaches that liberty must be
won in every generation and can be held
only by eternal vigilance. As foes of free-
dom the aggressors reappear with different

weapons, but always with the same aim—.

to destroy the souls of freemen.
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That religion and democracy are closely
linked together is a truism proved amply in
the history of our country. The American
colonies were settled by men and women
seeking a free life, as well as a home for
freedom. Religion was written prominently
into their agreements, covenants, pacts, and
constitutions, but the early colonists made
no provision for the the free exercise of relig-
ion. Those who had fled before the demands
of conformity later determined by law that
others must conform or get out of the colony.
It was said of Governor Endicott of the Mas-
sachusetts Bay Colony, if he had found tol-
eration in his dictionary, he would have cut
the word out, just as he drew his sword and
cut the red cross out of the English flag be-
cause it represented the ancient Catholic
faith of England. This attitude, formulated
into law and supported by stern preaching,
led to the founding of Rhode Island by Roger
Williams and his associates. They were the
first ones to put into practice the principle
of the independence of the individual con-
science even beyond the grants of liberty
by the State. Maryland was founded by a
small company of Catholics seeking freedom
of worship in 1634, only 14 years after the
Protestant Pilgrims had landed at Plymouth.

Under Lord Baltimore's liberal rule there
developed a large degree of freedom in re-
ligion, as well as a remarkable advance in
democratic procedure. The people of Mary-
land not only took part in making their laws
but were given power to originate laws. No
other colony at the time enjoyed quite as
much freedom, and in 1649 the assembly
passed the Toleration Act which confirmed
by law these liberties. Following this action,
Maryland became the refuge not only for
the oppressed Catholics from England, but
Protestants from some of the other Ameri~
can colonies, Puritans from Virginia,
Quakers, and others who found congenial
homes in this colony,

It is true that the Toleration Act was
not very broad in that it tolerated only
those of the Christian religion, but it
was a step forward on the road to liberty
and marked a greater advance than any-
thing even in England at the time. It
remained for the colony at Providence,
R. I, to advance the act of toleration by
granting full religious freedom to Chris-
tians and Jews and even to those with-
out any religious affiliation or belief.
The act affirmed “that men of all re-
ligions should live unmolested so long
as they behaved themselves.”

The Bill of Rights provides for free-
dom of religion. Our Bill of Rights pro-
vides for many vital rights which we en-
joy.

The study of the Constitution should
be an essential part not only of the edu-
cation of the American youth, but of all
Americans, and especially those who
have become naturalized citizens of this
great Nation. While all of us cannot be
trained in the technicalities of the law,
we should have some idea of our funda-
mental institutions. We need to know
their relationship to our daily life, the
reasons for their existence, and the
benefits we derive from them, as well
as the importance to ourselves of their
perpetuation. The Constitution is not
self-perpetuating by any means; if it is
to survive it will be because it has the
support of the people—not passive, but
active public support. This means mak-
ing adequate sacrifice to maintain that
which is of the greatest benefit to the
greatest number.
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The Constitution has its roots in the
great and heroic past of the English-
speaking race. Today, under that Con-
stitution which was adopted through the
blood and sweat of the pioneers of our
country, the safeguard of personal liber-
ty is ever present. Under our great Bill
of Rights our governmental power is di-
vided into three parts. The first is the
power granted to the Central Govern-
ment; the second that reserved to the
States; and the third, and by far the
most important, although at times the
fact may not be generally recognized, the
power reserved to the people under the
many inhibitions upon both State and
Federal legislation.

In the turmoil which now seems to
have engulfed the entire world, the citi-
zens of the United States should well
remember particularly that it is the peo-
ple, those who go to make up the great
cross-section of this country, who must
guard the ramparts from the ever-in-
creasing dangers of nazism, fascism,
and communism. Our Constitution is
the final safeguard of every right that
is enjoyed by any American citizen. So
long as it is observed, those rights will
be secure, but should it fall into disre-
spect or disrepute the way of orderly, or-
ganized government as we have known it
for the past 150 years will be at an end.

When the Federal Constitution was on
September 28, 1787, submitted by Con-
gress to the legislatures of the several
States for ratification, there was very
strong opposition to its adoption in all
the States. The Democrats, under the
leadership of Thomas Jefferson, feared
that the provisions of the instrument
would unduly abridge States rights and
result in a Government too highly cen-
tralized for their views. Itwas necessary
for nine States to ratify the Constitu-
tion before it could take effect. It was
not until June 21, 1788,.that the ninth
State, New Hampshire, gave its approval,
The States which had not ratified up to
that time were Virginia, New York,
North Carolina and Rhode Island. Vir-
ginia ang New York gave their assent in
1788. When President Washington was
inaugurated on April 30, 1789, on the
steps of the Federal Hall in New York,
neither North Carolina nor Rhode Is-
land had ratified and, therefore, were
not States of the United States. These
two reluctant States did, however, come
into line. North Carolina ratified on
November 21, 1789, and Rhode Island on
May 29, 1790.

The Bill of Rights was a pacer in the
democratic movement in America and as
such is entitled to all the prestige of
leadership. Yet it really took a century
after its enactment for American women
to procure the 19th amendment to the
Federal Constitution which compelled
reluctant States to grant them the basic
right of the free—the right to vote. Non.
Christian men and freethinkers of their
sex more readily wrested from State leg-
islatures the guaranty of - their ecivil
rights.

But even the original Bill of Rights
would have been a dead letter if daunt-
less men and women, risking death, had
not taught the public to listen without
rioting to opinions which it abhorred.
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That educational process enabled the
letter of the law to live in practice, or
application, for the American way of
life. In celebrating the original Bill of
Rights now, we should celebrate with it
the courage and skill of the men and the
women who made tolerance a fact as
well as a principle of law. The open
forum, so characteristic of American
democracy, owes its inception and its
continuation to persons of both sexes
who insisted that law and practice were
parts of the same thing.

That rights carry duties has become
a third aspect of democratic evaluations,
nurtured on free debates. It is increas-
ingly understood in America that liberty
could become license; that rights if
viewed as extreme personal privileges
could reduce society to anarchy. There
is today, in connection with rights, the
wide prevalence of the philosophy that
rights are granted to individuals in or-
der that they may develop their talents
for competent voluntary cooperation in
the thought and action essential to the
strength of society, to general welfare,
and to the very endurance of civil lib-
erties themselves. .

A history of civilization could he writ-
ten around the derivation of the privi-
leges that constitute our Bill of Rights.
The emphasis would be not on rulers
and governments but on the struggle
mankind has waged for centuries to ob-
tain recognition of the rights of individ-
ual men. These rights are guaranties
necessary to any people who wish to live
in the free atmosphere of liberty. They
are the foundation of any government
that exists by the free will of the gov-
erned and not by the military force of
self-appointed rulers.

The history of our own Bill of Rights
is fired with the determination of the
American people to preserve their liber-
ties as individuals living in a free state.
It is significant that these first 10 amend-
ments in our Constitution were drawn
from earlier declarations of rights which
a2 number of the Original Thirteen States
had formulated for themselves before
they joined the Union. They not only
served as models for our Federal Con-
stitution but. became basic patterns for
new democracies all over the world.

Today there is abroad in the world
a monstrous force that would set the
clock back and reestablish regimes that
rank the state above the individual. Al-
ready in many lands fundamental rights
have been destroyed; and the existence
of our own is threatened. Such crises
have occurred before in the history of
man but never with such ruthless vehe-
mence and on such a worldwide scale.

Mr. President, there are many objec-
tions to H. R. 6127, but the strongest
objection is the failure to give a jury
trial. I wish now to present to the Sen-
ate some information on the jury trial
and I shall go into the historical devel-
opment of the jury system. This in-
formation is coming from the History
of the Jury System, by Maximus A.
Lesser, instructor of political science,
New York Evening High School. Some
very important points are brought out
here about the jury system which are
pertinent to this debate.
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HISTORICAL DEVELOPMENT OF THE JURY
SYSTEM

(By Maximus A. Lesser)

CHAPTER I. GENERAL CHARACTERISTICS OF THE
’ JURY

The subject we propose to investigate 1s
the historical genesis and gradual develop-
ment of an institution which, today is an
inseparable element of English jurisprudence
and an important factor in the administra-
tion of justice, wherever the English or com-
mon law, “* *# * the State's collected will,
o'er thrones and globes elate, sits empress,
crowning good, repressing ill.”

This purpose is not free from difficulties,
for, while the nature and functions of the
tribunal, as today existent, are sufificiently
well comprehended, still the origin of that
institution and the successive steps by which
it was evolved are less clearly understood and
subject to considerable misconception, as is
evinced by the many and conflicting theories
advanced in explanation thereof. It is the
object of this treatise to reconcile, as far as
may be, these various views, to give to each
well sustained suggestion its proper weight
and effect during the formative period, and
to trace its influence in the production of the
result. The method of treatment is, in gen-
eral, chronological; for the English jury is so
closely interwoven with the historical and
political development of the English nation,
that every component which contributed to
the formation and completion of the latter
had a concomitant effect upon the former;
accordingly, the history and features of each
foreign factor will be described in connec-
tion with that period of our history at which
it first made itself felt. For to the jury may
be truly applied, what Maine says of law,
that it is a matter of growth, the result of
the needs of the community in which it orig-
inated; and an institution—as another
writer well observes—which “does not owe its
existence to any positive law; it is not the
creature of an act of Parliament establish-
ing the form and defining the functions of
the new tribunal. It arose * * * silent-
1y and gradually out of the usages of a state
of society which has forever passed away.”
We will, in the first place, regard its gen-
eral aspect and characteristics as beheld to-
day, and then proceed to consider whether,
and in what respects, it is resembled by in-
stitutions of early days. The body with
which we have to deal—in the language of
an able Scotch jurist—*is the institution by
which disputed facts are to be decided for
judicial purposes in the administration of
civil or criminal justice, and which is in
modern times familiar to us under the de-
nomination of trial by jury. * * * The efy-
mological derivation of the term is obviously
from juro, to swear, whence we find this in-
stitution called in forensic Latin jurata, and
the persons composing it jurati. * * ¥+ When
the object is inquiry only, this tribunal is
sometimes called an inguest or inquisition,
as in the instance of a grand jury or coroner’s
inquest; but when facts are to be determined
by it for judicial purposes, it is always styled
a jury.”

This board of inquiry, then, is composed
of “a body of men taken from the com-
munity at large, summoned to find the truth
of disputed facts. Their office is to decide
upon the effect of evidence and thus inform
the court truly upon the question at issue,
in order that the latter may be enabled to
pronounce a right judgment. But they are
not the court itself nor do they form part
of it; and have nothing to do with the sen-
tence which follows the delivery of their
verdict.” While, concerning the third char-
acteristic element of our jury, De Lolme
wrote that they who have the power to dis-
criminate between disputed facts and “to
whom the law has thus exclusively delegated
the prerogative of deciding that a punish-
ment is to be inflicted—those men without
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whose declaration the executive and the ju-
dicial powers are both thus bound down to
inaction, do not form among themselves a
permanent body, who may have had time
to study how their power can serve to pro-
mote their private views or interest; they
are men selected at once from among the
people, who perhaps never were before called
to the exercise of such a function, nor fore-
see that they ever shall be called to it again.”

In other words, the jury is the sole judge
of the weight of evidence adduced and the
arbiter of compensation for contracts broken
or injuries sustained, and is composed of
men selected by lot and “sworn to declare
the facts of a case as they are delivered from
the evidence placed Dbefore them"—its
province being to determine the truth of
facts or the amount of damages in civil, and
the guilt or innocence of the accused in
criminal, cases.

This province is confined by the following
limitations:

(1) It is restricted to the consideration
of matters proved by evidence at the trial;

(2) It is subject to the instructions of
the judge, concerning the rules of law ap-
plicable;

(2) It is infiluenced by the directions of
the judge, as to weight, value, and mate-
riality of evidence;

(4) It is affected by the selection of the
jurors from the locality of the action, whence
they discharge their duties with a certain
amount of independent local knowledge,
whilom “counted on, and deemed essential
to a just consideration of the case.”

Two other qualifications may be added.
After the rendition of a verdict in a civil
case, it is still within the power of the trial
judge to modify or even annul the same, in
a proper case; for instance, “because the
verdict is for excessive or insufficient dam-
ages, or otherwise contrary to the evidence
or contrary to law.”

Again, in a criminal case, a verdict of
conviction, even when accompanied by a

- recommendation of mercy, does not control

the sentence to be meted out by the presid-

ing magistrate, who may impose the highest
or lowest or any intermediate penalty pre-

scribed by law as proper for the offense com-
mitted.

How, then, did this institution, whose
features as currently administered have just
been. described, originate? What are the
sources from whence it arose, and the forces
by which it was developed? Did it spring
forth, like Minerva from the brain of Jupi-
ter, ready for action and fully equipped
with forensic vesture and legal armament,
or was its development the result of the
gradual accretion of successive strata of
growth? As stated above, various and con-
flicting theories are advanced to answer
these queries.

“Many writers of authority,” says Canon
Stubbs, “have maintained that the entire

"jury system indigenous in England, some

deriving it from Celtic tradition based on
the principles of Roman law, and adopted
by the Anglo-Saxons and Normans from the
people they had congquered, others have re-
garded it as a product of that legal genius
of the Anglo-Saxons of which Alfred is the
mythic impersonation, or as derived by that
nation from the customs of primitive Ger-
many or from their intercourse with the
Danes, Nor even, when it is admitted that
the system of recognition was introduced
from Normandy, have legal writers agreed
as to the source from which the Normans
themselves derived it. One scholar main-
tains that it was brought by the Norsemen
from Scandinavia; another, that it was de-
rived from the processes of the Canon Law;
another, that it was developed on Gallic soil
from. Roman principles; another, that it
came from Asia through the Crusades.” An
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American authority insists that it “is un-
doubtedly a development of English institu-
tions and civilization.” Again, it is sug-
gested that it was borrowed by the Angles
and Saxons from their Slavonic neighbors in
northern Europe; it has been traced to the
assises de Jerusalem of Godfrey de Bouil-
lon; it is even claimed to be of divine origin;
and, finally, a French scholar despairingly
.exclaims: ‘“Son origine se perd dans la niut
de temps.”

According to Robertson, “the true answer
is, that forms of trial resembling the jury
system in various particulars are to be found
in the primitive institutions of all [Aryan]
nations. That which comes nearest in time
and character to trial by jury is the system.
of recognition by sworn inquest, introduced
into England by the Normans * * * the in-
strument which the lawyers in England ulti-

- mately shaped into trial by jury.” The
name “Recognition,” Bracton tells us,
is deduced from the fact that the partici-
pants “acknowledged” a disseisin or dispos-~
session by their verdict, and the inquest it-
self was “directly derived from the Frank
capitularies, into which it may have been
adopted from the fiscal regulations of the
Theodosian Code and thus own some dis-
tant relationship with the Roman jurispru-
dence.” This is the system which, Lord
Campbell writes, “in the fifth Norman reign
had nearly superseded the simple juridical
institutions of our Anglo-Saxon ancestors;”
while an eminent American jurist, after ob-
serving that investigation has shown among
Norman legal usages traces more closely
resembling our form of jury trial than any-
thing afforded by the system of the Anglo-
Saxons, concludes:

“We regard it, therefore, as certain that

-all these influences contributed to establish
this mode of trial in England, and to shape
it as we know it to exist there. Indeed, it
was not until all of them had had an oppor-
tunity of completing their work, that we
find what we should now call a jury.”

A due regard for the definiteness of legal
phraseology calls for some comment on the
meaning of “law and fact,” terms so fre-
quently employed in the course of this
work. .Law, in its widest sense, is a rule of
action; in its technical sense, it is a gen-
eral rule of human action, taking cognizance
only of external acts, enforced by a determi-
nate human authority paramount within
& state. Whether the rule so enforced be
moral or pernicious, is impertinent to the
question. “The existence of law is one
thing, its merit or demerit another.” Again,
“although human actions are the subject-
matter about which law is conversant, they
are not essential to its existence; for the

‘rule is the same, whether its application is
called forth or not. * * * The rule continues
in abstraction and theory, until an act is
done on which it can attach. * * * The
maxim, ex facto oritur jus must be under-
stood in this sense; and the duty of judicial
tribunals, consequently, embraces the in-
vestigation of doubtful or disputed facts, as
well as the application of the principles of
Jurisprudence to such as are ascertained.”

Fact is a term most difficult to define—so
much so that Mr. Justice Stephen (in the
third edition of his Digest of the Law of
Evidence) abandoned the attempt previously
made. Webster’s definition (ed. 1859) is:
“Anything done, or that comes to pass; an
act; a deed; an effect produced or achieved;
an event.” Negatively, a learned American
Jurist suggests that “nothing is a question
of fact which is not a question of the ex-
istence, reality, truth of something.” Any-
thing which is the subject of testimony is
“matter of fact,” while “matter of law” is the
general law of the land of which courts take
judicial cognizance. Evidence is the means

- or method by which a fact under Judicial

examination may be proved or disproved,

“Whether there be any evidence, is a ques-
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quility. * * * But these flattering views-

tion for the judge. Whether sufficient evi-
dence, is for the jury.”

In any event, it is clear that the formula
of Coke, hereinabove quoted, “was never
meant to be taken absolutely * * = I
relates to issues of fact, and not to the in-
cidental questions that spring up before the
parties are at issue. The jury has to do with
only a limited class of questions of fact,
namely, questions of ultimate fact.” “In
general, issues of fact, and only issues of
fact, are to be tried by jury; when they are
so tried, the jury and not the court are to
find the facts, and the court and not the
jury is to give the rule of law; the jury are
not to refer the evidence to the judge and
ask his judgment upon that, but are to find
the facts which the evidence tends to estab-
lish, and may only ask the court for judg-
ment upon these.”

Mr. President, I shall next take up the
history of the jury system of the Anglo-~
Saxons:

CHAPTER VI—THE SYSTEM OF THE ANGLO-
SAXONS

As regards the manner of men who now
directed the destinies of England—for under
that name (derived from the Angles) the
island is henceforth known—and who indeli-
bly impressed their characteristics upon it,
and concerning their status in the scale of
civilization, a graphic description is afforded
us by the same historian, They “were little
removed from the original state of nature;
the social confederacy among them was more
martial than civil; they had chiefly in view
the means’ of attack and defense against
public enemies, not those of protection
against their fellow citizens; their posses-
sions were so slender and so equal that they
were not exposed to great danger, and the
natural bravery of the people made every
man trust to himself and to his particular
friends for his. defense. * * * An insult
upon any man was regarded by his relations
and associates ‘as a common injury; they
were bound by honor, as well as by a sense
of common. interest, to revenge his death or
any violence which he had suffered; they
retaliated on the aggressor by like acts of
violence; and if he were protected, as was
natural and unusual, by his own clan, the
quarrel was spread still wider and bred end-
less disorders in the nation.”

Such, then, ‘was the state of civilization
which the Saxons enjoyed, and such the
social and political structure which super-
seded the administration of the Romans.
For almost four centuries the seven Anglo-
Saxon kingdoms—true to the characteristics
of their founders—present a history of unin-
terrupted warfare, bloodshed and internecine
strife, though Christianity had meanwhile
prevailed among them. Wessex, however,
gradually acquired the hegemony, and in
A. D. 827 its King Egbert succeeded in secur-
ing his acknowledgment as supreme head of
the heptarchy, with which event the history
of the English nation properly begins.

Concerning their civil and social condi-
tion at this period, after a sojourn of 400
years on English soil, it appears that “though
they had been so long settled in the island
[they] seem not as yet to have been much
improved beyond their German ancestors,
either in arts, civility, knowledge, humanity,
Jjustice, or obedience to the laws., * * *
Bounty to the church atoned for every vio-
lence against society.” It cannot be doubted
that, under ordinary circumstances, nation-
alization would have paved the way to im-
provements in the administration of justice,
which, under-the primitive system and the
constant wars of the Saxons, had sadly de-
generated. For, since “their language was
everywhere nearly the same, their customs,
laws, institutions, civil and religious * * * a
union also in government opened to them
the agreeable prospect of future tran-
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were soon overcast by the appearance of the
Danes, who, during some centuries, kept the
Anglo-Saxons in perpetual inquietude, com-
mitted the most barbarous ravages upon
them, and at last reduced them to grievous
servitude.”

The first great landmark in the history of
English law is the reign of King Alfred (871~
901), who, after he had restored peace, and
either settled the Danes in or expelled them
from the country, turned his attention to
the administration of justice, which had be-
come a mere name. XHis political and juridi-
cal institutions are recorded by Hume, as
follows: “That he might render the execu-
tion of justice strict and regular, he divided
all England into counties; these counties he
divided into hundreds, and the hundreds into
tithings. Every householder was answerable
for the behavior of his family * * *, Ten
neighboring householders were formed into
one corporation, who, under the name of a
tithing, decennary, or fribourg, were answer-
able for each other’s conduct, and over whom
one person, called a tithingman, headbourg,
or borsholder, was appointed to preside.
Every man was punished as an outlaw who
did not register himself in some tithing.

“By this institution, every man was obliged
from his own interest to keep a watchful eye
on the conduct of his neighbors; and was in
a manner surety for the behavior of those
who were placed under the division to which
he belonged. Whence these decennaries re-
ceived the name of frankpledges. The bors-,
holder summoned together the whole decen-
nary to assist him in deciding any lesser
difference which occurred among the mem-
bers. In appeals from the decennary, or in
controversies arising between members of
different decennaries, the case was brought
before the hundred, which consisted of 10
decennaries or 100 families of freemen, and:
which was regularly assembled once in 4
weeks for the deciding of causes. (Leg. Edw.
c.2) . .

“Their method of decision deserves to be
noted, as being”—at least in our historian’s
opinion—*"“the origin of juries. * * * Twelve
freeholders were chosen, who, having sworn
(together with the hundred or presiding
magistrate of that division) to administer
impartial justice, proceeded to the examina-
tion of that cause which was submitted to

their jurisdiction. And besides these °

monthly meetings of the hundred, there was
an annual meeting appointed * * * for the
inquiry into crimes, the correction of abuses,
and other matters of public concern. If a
further appeal were desired, or in contro-
versies between members of different hun-
dreds, the case was brought before the free~
holders of the county (or shire) over whom
the bishop together with the alderman pre-
sided. A final appeal lay to the King himself.

“Formerly the alderman possessed both
the civil and military authority; but Alfred
* ¥ ¥ agppointed also a sheriff in each
county, who enjoyed a coordinate author-
ity with the former in his judicial (as dis-
tinguished from the military) function.
His office also empowered him to guard the
rights of the crown in the county, and to
levy the fines imposed.”

Such -was the system established by Al-
fred, and adhcred to by his successors as
far as those turbulent times permitted. For
its promotion and perpetuation, as well as
for the guidance of the magistrates, on
whom the duty to administer it was incum-
bent, the same king—according to our his-
torical guide—*framed a body of laws which,
though now lost, served long as the basis of
English jurisprudence, and is generally
deemed the origin of what is denominated
the common law.” While his judgment
concerning the paternity of the system is,
that “the similarity of these institutions to
the customs of the ancient Germans, and to
the Saxon laws during the heptarchy, pre-
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vents us from regarding Alfred as the .sole
author of this plan of government, and leads
us rather to think that he contented him-
self with reforming, extending, and exe-
cuting the institutions which he found pre-
viously established.”

Thus far Hume, whose profound histori-
cal researches, combined with his early legal
training, certainly entitle his opinion fto
much weight. But the existence, among
the Saxons, of any institution resembling
the jury has been hotly contested, and the
dispute whether it was known to the Anglo-
Saxons or introduced as a result of the Nor-
man congquest, may be thus summarized:
Coke (in his Institutes) Spelman (Glossa-
rium Archaiologicum) Blackstone (Com. III,
ch. 23) Nicholson (preface to Wilkin’s Anglo-
Saxon Laws) and Turner (Hist. Anglo-
Saxons, IV, book XI, ch. 8) ascribe it to Saxon
paternity. On the other hand, Hickes (Dis-
sert. Epist. p. 34) Reeves (Hist. Eng. Law, I,
22, 24) and Palgrave (Rise and Progress of
Commonwealth, I, 243) claim with equal
confidence that it was introduced by or at
least derived from the Normans and was not
of Anglo-Saxon origin.

So Judge Cooley (Am. Cycl. IX 722) ap-
provingly observes that ‘“so many of the
attendant circumstances indicate that it
was a Norman institution, bestowed upon
his English subjects by a Norman King, that
Sir Francis Palgrave has not hesitated to
consider our jury trial as derived directly
from Norman law’; and Mr. Macclachlan
(Eng. Cyecl. III, 24) remarks: “Without en-
tering minutely into this controversy, it
may be stated that the traces of the trial
by jury, in the form in which it existed for
several centuries after the conquest, are
more distinctly discernible in the ancient
customs of Normandy than in the few and
scanty fragments of Anglo-Saxon law which
have descended to our time.”

The conclusion reached by Mr. Forsyth
affords perhaps the fairest statement of the
case, and may be advantageously quoted in
this place: “It may be confidently asserted
that trial by jury was unknown to our An-
glo-Saxon ancestors; and ‘the idea of its
existence in their legal system has arisen
from a want of attention to the radical
distinction between the members or judges
composing a court, and a body of men set
apart from that court, but summoned to
attend in order to determine conclusively
the facts of the case in dispute. This is the
principle on which is founded the inferven-
tion of a jury; and no trace whatever can be
found of such an institution in Anglo-Saxon
times.

“If it has existed, n he continues, “it is
utterly inconceivable that distinct men-
tion of it should not frequently have oc-
curred in the body of Anglo-Saxon laws and
contemporary chronicles which we possess,
extending from the time of Ethelbert (568—
616) to the Norman Conquest (1066).

Those who have fancied that they discover

indications of its existence during that pe-
riod, have been misled by false analogies
and inattention to the distinguishing fea-
tures of the jury trial which have been pre-
viously pointed out. While, however, we as-
sert that it was unknown in Saxon times, it is
nevertheless true that we can recognize the
traces of a system which paved the way
for its introduction, and rendered its adap-
tation at a later period [the reign of Henry
JI] neither unlikely nor abrupt. * * * Of
the exact mode in which trials were con-
ducted in these [ante-Norman] courts, we
know little; ‘but the Anglo-Saxon laws and
contemporaneous annals make frequent
mention of two classes of witnesses, who
play a most important part in the judicial
proceedings of the time.” These are com-
purgators and official witnesses, who, to-
gether with other features of their system.
will ‘be more fuily ‘considered hereafter.
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With- the demise of King Alfred, his sys-
tem gradually lost ground. “During the
reign of eight kings who succeeded Alfred,”
wrote Gilmans, ‘“the country suffered con-
stant invasions from Denmark, which be-
came so oppressive that in 991 the King,
Ethelred II, agreed to pay the Danes 10,000
pounds, called danegelt, to buy immunity.
This sum was raised by a tax on land, the
first one recorded in English history.”
Eleven years later the same King planned
and partly executed a general massacre of
foreigners in the island (Danemort) which
led to a fierce attack from the Danes, to the
expulsion of the King, and to the establish-
ment of Sweyn as ruler of England. His son
Canute married Ethelred’'s widow, a sister of
the Duke of Normandy, in order, as it were,
to legitimize his title, to strengthen his
alliances, and to make secure the succession
of his line.

When Canute, the Dane, mounted the
English throne (1014) it might be supposed
that he would transplant to, and incorpo-
rate in the system of, England the Danish
quasi-jury or Navninger—an institution
common, with modifications, to all the
Scandinavian nations—which derived its
appellation from the fact of being composed
of a fixed number of men (usually 12)
named by the inhabitants of each district;
a majority of those so chosen was competent
to render a decision (subject to the ratifica-
tion of the bishop and 8 best men of the
district) in civil suits; while in criminal
cases the accuser was obliged to convince
the Navn by sworn evidence of the truth of
his charge, before the accused would be sub-
jected to a public trial—this institution
thus combining the functions of grand and
petit jury with the exercise of judicial
powers.

Canute, however, who was a lineal de-
scendant of Alfred, and desirous of emulating
that monarch, adopted a policy of concilia-
tion toward the English. He had his suc-
cession to the throne ratified by a general
assembly (Witenagemot) and publicly con-
sented to restore and observe the Saxon
customs and laws.
letter “To all the Nations of the English”—
under which designation he also meant to
include the Danes, Swedes, and Norwegians—
in which he said: “Be it known to you all,
that I have dedicated my life to God, to
govern my kingdom with justice, and to
observe the right in all things.” That is,
he refrained from making any essential inno-
vations or alterations in the systems (poli-
tical or judicial)
dominions were accustomed, and in con-
sequence Danish rule had no tangible forma-
tive effect on English jurisprudence.

The last of the Saxon line who ruled in
England—chosen by the people when
Sweyn's family became extinct—was Edward
the Confessor (1042-66) whom Hume deems
commendable for his attention to the ad-
ministration of justice, and his compiling
for that purpose a body of laws which he
collected from the laws of Ethelbert, Ina, and
Alfred. This compilation, though now lost
(for the laws that pass under Edward's name
were composed afterward) was long the ob-
ject of affection to the English nation..
CHAPTER VII—FORMS OF TRIAL AND TRIBUNALS

AMONG THE SAXONS

Having examined the social and political
status of the Saxons in England, as evidenced
by their history and environment, we may
expect to find, on considering the judicial
institutions, their personal characteristics
reflected therein. Here, as there, we distin-

guish the same primitive system of adminis-

tration, the same rudimentary ideas of right,
the same regard for the efficacy of clerical
absolution, the same adherence to old and
meaningless forms, and the same reverence
for the vis major.

In 1030, he addressed a

to which his several
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The. judicial system of the Anglo-Saxons
depended for its administration on, and con-
sisted of, four distinct factors or elements:
these were, sectatores or suitors of court,
the secta or suit of witnesses, official wit-
nesses, and compurgators. These have been
generally confounded or at least not clearly
distinguished, and the misconception of
their proper functions has given rise to
many ingenious theories. In general it may
be said that of all these functionaries the
first class only performed judicial duties;
the second and the third were species of
witnesses; the fourth officiated (at least
originally) in criminal cases only, while none
of them were jurors. A delineation of the
functions of each will be given, and a dis~
tinction attempted.

The name of sectatores is applied by For-
syth to the limited number of freemen “who
attended the hundred, county and manorial
courts, to try offenses and determine dis-
putes there; * * * and the obligation to
attend was in the nature of a tenure, for
neglect of which they might be distrained
to appear.” For, in accordance with the
customs of those days, “to do suit at a
county or other inferior court was * * * one
of the common tenures by which land was
held, and the suitors, called sectatores, or
« * * at a later period pares, were therefore
bound to give their attendance.” Anciently
their number appears to have depended on
chance or convenience; nor do they appear
to have acted always under the sanction of
an oath; for to Reeves “it seems that causes
in the county and other courts were heard
and determined by an indefinite number of
persons called sectatores,” of whom “the
frequent mention,” he continues, “is no
proof of juries, properly so- called being
known to our Saxon ancestors.” It would
seem that this form of judicial tribunal was
the modified outcome of a feature of the
elaborate county system established by Al-
fred, and a result of the alterations necessi-
tated and the encroachments caused by the
incessant warfare prevalent after the death
of that monarch, which must have greatly
affected his system of government. The
whole matter, however, is involved in much
obscurity, and will be resumed, to some ex-
tent, in the chapter treating of the judicium
parium.

Concerning the second of the four classes,
Professor Robertson observes: “The trial per
sectam. * * * resembled in principle the
system of compurgation. The plaintiff
proved his case by vouching a certain number
of witnesses (secta) who had seen the trans-
action in question, and the defendant re-
butted the presumption thus created by
vouching a larger number of witnesses on his
own side.” It was thus an application to
civil suits of the principle, which governed
the system of compurgation in relation to
criminal causes. At a later period in Saxon
history, however, it seems that compurgation
was also extended to (and thus superseded
the use of the secta in) * * * civil proceed-
ings; or, at least, that the term ‘“‘compurga-
tion” was employed to designate both the
criminal and the civil (i. e., the sectatory)
method. Indeed, the very name of secta be-
came an alternative term for sectatores—the
judges above described—which led to the
confounding of the one with the other, and
bred endless confusion and mistake.

At a more advanced period of the Anglo-
Saxon dominion, when the defects of their
mode of evidence and system of trial became
perceptible even to their untutored minds,
an attempt was made to partially remedy
these defects by the official appointment in
each district of sworn witnesses, whose duty
it was to attest therein all sales, endowment
of a woman ad ostium ecclesiae, and the
execution of charters. They were not sub-
ject to cross-examination, and their oath
was decisive in case of dispute. Later, per-
sons peculiarly qualified by circumstances
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(though not preappointed), were similarly
sworn to prove age, ownership of chattels,
and the death of one in whose estate dower
was claimed. Hence in the Year Books (16
Edw. II, 507, A. D. 1323) we read complaint
that one “may name ses cosyns et ses auns,
Wwho by his procurement will decide against
us.”

The most important of the four elements,
and that destined to play the largest part in
the development of trial by jury, was com-
purgation. Under the Saxon system, in
criminal cases the charge of the prosecutor
or accuser sufficed to put the accused on his
defense,

This defense was by means of the process
of compurgation, which was in vogue among
the various Teutonic nations (12 being the
usual number) and rested on the maxim:
“Nobilis homo ingenuus—cum duodecim in-
genuis se purget.” Compurgators may be
defined as persons, who supported by their
oaths the credibility of the party accused,
pledging their-belief in the latter’s denial of
the charge brought against him.

These were in no sense witnesses, for they
might be wholly ignorant of the real facts
in dispute; nor were they a jury, for no evi-
dence was submitted to their consideration.
They were merely friends of the party who
summoned them; they knew his character,
and by their united oaths they at once
attested that character and their confidence
in his ftruthfulness and the Jjustice of his
cause.

This mode of trial was brought into Eng-

land by the Saxons, and Judge Cooley thus

‘describes it: “Then the barty accused—or,
in later times, the party plaintiff or defend-
ant—appeared with his friends, and they
swore, he laying his hand on theirs and
swearing with them, to the innocence of the
accused, or to the claim or defense of the
barty. Little is certainly known either of
the origin or of the extent, in point of time
or of country, over which the trial by com-
purgators prevailed; but it must have had

‘great influence over the subsequent forms

of procedure. It fixed the number of the
traverse (i. e., the petit or trial) jury at 12,
that being the common number of compur-

‘gators * * ¢ and this was a great improve-
-ment on the varying and sometimes very

large number in Greece and Rome.”

Where the compurgators coincided in a
favorable declaration, there was a complete
acquittal. But if the accused was unable to
present a sufficient number of these purgers;
or, “if the party had been before accused of
larceny or perjury, or had otherwise" been
rendered infamous and was thought not
worthy of credit—he was driven to make out
his innocence by an appeal fo.heaven, in
the trial by ordeal,” which was practiced
either by the boiling water or the red-hot
iron; the former being supplied to the com-
mon people, while the latter was reserved for
the nobility. The nature of this institution
is so curious and interesting, and its pecu-
liarities throw so much light on the char-
acter of that age, as to warrant a fuller con-
sideration of this primitive predecessor and
sometime competitor of our criminal jury.

If the accused was sentenced to undergo
the ordeal by hot water, “he was to put his
head into it or his whole arm, according to
the degree of the offense: if it was by enld
water, his thumbs were tied to his toes, and
in this posture he was thrown into it. If
he escaped unhurt by the boiling water
(which might easily be contrived by the art
of the priests), or if he sunk in the cold

.water, which would certainly happen, he was

declared innocent. If he was hurt by the
boiling water or swum in the cold, he was

. considered as guilty.”

Mr. LONG. Mr. President, will the

- Senator yield for a question?

The PRESIDING OFFICER. Does
the Senator yield for a question?
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Mr, THURMOND. I will yield for a
question. )

Mr. LONG. Will the Senator tell me
the name of the case he is reading?

Mr. THURMOND. It is the History
of the Jury Trial.

Mr. LONG. I thank the Senator.

Mr. THURMOND. This so-called
amendment that came from the House
does not provide for a jury trial unless
the judge in his discretion sees fit to
give one; or unless he imposes punish-
ment of more than 45 days’ imprison-
ment or a fine of more than $300.

Mr. LONG. Will the Senator yield for
a further question?

Mr. THURMOND. I will yield for a
question.

Mr. LONG. Is the Senator quoiing at
this point from a particular case, and, if
so, will the Senator give us the name of
the case?

Mr. THURMOND. I am not quoting
from a case at this particular time. I
am going back into the History of the
Jury Trial.

Mr. LONG. I thank the Senator.

Mr.. THURMOND. And to show how

through the life of this Nation the jury

trial has developed.

Mr. LONG. I thank the Senator.

Mr. THURMOND. And how our fore-
fathers in writing the Constitution put
into it by article ITI, section 2, under
which a man charged with a crime is
entitled to a trial by jury.

To remove any further doubt, when
the Bill of Rights was written the same
provision was made in several places.
The sixth amendment of the Bill of
Rights guarantees 2 man charged with a
crime the right to a jury trial,

During the night, probably about 4 or
5 o’clock this morning, I did cite a case
holding that criminal contempt is a
crime.  If criminal contempt is a crime,
then a man who is being tried for crimi-
nal contempt is entitled to a jury trial
under the Constitution.

Mr. LONG. Will the Senator yield
for another question?

Mr. THURMOND. I yield.

Mr. LONG. Does the Senator know
whether it has ever been held that
criminal contempt is not a crime under
the law of the Nation?

Mr. THURMOND. I do not know of
any decision in the courts where crim-
inal contempt has not been considered
a crime, and I have had all the authori-
ties and ran them down. Criminal con-
tempt is a crime. We have a decision
on that point. When a man is charged
with criminal contempt, he is entitled

to a trial by jury. However, under this -

proposal, the so-called compromise
which came from the House, he will not
get a jury trial unless the judge, out of
the goodness of his heart, says “I think
you are entitled to a jury trial, and I am
going to give you one.”

Mr. LONG. I thank the Senator.

Mr. THURMOND. - Or unless the
judge tries him first and finds him guilty
and finds that he should be punished by
more than 45 days’ imprisonment or $300
fine, in which event he can give him g
new trial. The judge tries him_ once,
and then he will be fried again, I think
there again the so-called compromise is

.unconstitutional because you cannot put

. neighbors when he is
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a man in jeopardy two times. If he is
tried once, he has been in jeopardy and
he cannot be put in j eopardy again.

The whole thing is a concoction to get
a compromise on something for ecivil
rights. "It is purely an endeavor to get
some kind of compromise; but it violates
the Constitution, and I hope the Senate
and the Congress will not pass it. Even
people who believe in civil rights and
have fought for civil rights are of that
opinion.

The distinguished Senator from Min-

nesota [Mr. HumPHREY) has made many
speeches on civil rights. T remember
one he made in 1848 at the Democratic
Convention in Philadelphia, which I did
not like at all because I am a2 States
righter and not a so-called eivil
righter. I believe in real civil rights,
but not the kind of civil rights which
are being alleged here.
- I do not know how Senators who
really believe in civil rights and who
know the Constitution can vote for a
bill which flatfootedly violates several
provisions of the Constitution.

Mr. LONG. Will the Senator yield for

.a further question?

Mr. THURMOND. I yield.

Mr. LONG. Does the Senator know
of any greater civil right any person
possesses in any nation than the right
to a trial by a jury of his peers and his

crime?

Mr. THURMOND. I cannot imagine
any civil right I would rather possess
were I charged with a crime. I do not
know of any civil right that is more vital
to the people of the United States than
the right of trial by jury. I do not know
of any civil right that one could envi-
sion that could be more important. The
right of trial by jury is most important
because a man may be tried for his life.
If he is not tried for his life, he can be
put in prison. He can have his liberty
taken away from him.

It is only after frial by jury that a man
in this Nation can have his liberty taken
away from him. I do not want a judge
to try me if I ever have to be tried. I
want 12 of my peers, 12 of my fellow
countrymen, as the Constitution pro-

-vides,

Mr. LONG. Does the Senator yield
further?

Mr. THURMOND. T yield.

Mr. LONG. Is not the right to trial
by jury, in which a berson accused of g
crime to challenge any prejudiced per-
son who might be on the jury venire one
of the possible differences between the
free system of government that exists
in this Nation and other free nations as
compared to the system of government
that exists in Communist nations?

Mr. THURMOND. The Senator is
eminently correct. The Senator has the
vision to see and realize the importance
of what jury trial means to-the beople
of this Nation.

I quoted during the night Associate
Justice Brennan of the Supreme Court.
I do not think a man could have made
a stronger address than he made on the
jury-trial question. Justice Brennan

.made a powerful argument for g jury

trial even in automobile-accident cases.
Even where property is involved—not

accused of ga -
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liberty, not life, but -property—he ‘be-
lieved there should be protection to the
citizen through jury trial. Under the so-
called compromise civil-rights bill a
judge can put a man in jail for 45 days,
and some judges will do so if they have
the opportunity. They will make it ex-
actly 45 days if they want to punish a
man.

Mr. LONG. Will the Senator yield for
a further question?

Mr. THURMOND. Iyield.

Mr. LONG. Under the facts stated in
regard to the situation in Washington
Parish, La., it was contended that more
than 1,000 colored people were denied
voting rights. I am not sure if that was
correct or not. Perhaps those people
should or should not be on the rolls.
But assuming the charge was correct, it
would be possible for a judge in that
case to put a person in jail for 4,500 days
without a jury trial, alleging that there
were 1,000 different offenses.

Mr. THURMOND. I see no reason
why he could not, if he ftries the de-
fendant on each separate offense, which
I think he would have to do to sentence
him for more than 45 days. If he tries
the accused for one act of depriving a
person of his right to vote, there would
be only one act, and 45 days in my
opinion would be the limit. But if a
judge saw fit to try a man and sentence
him to prison for 45 days, he could try
him again on another charge with re-
spect to a man who claims his rights
were violated in connection with voting
and the defendant could be given another

45 days. I do not think there is any
limit to that. I think he could keep
filing them.

Mr, LONG. Is it not conceivable fol-
lowing such .a procedure a judge could
put & man in jail for his natural lifetime
without a jury trial? Suppose he alleges
that the defendant prevented 2,000 peo-
ple from- registering. That would be
90,000 days he could put the man in jail
without a jury trial.

Mr. THURMOND. While I think
theoretically that is possible, I do not
think actually it would be practicable.
But it is theoretically possible to do that.

I wish to read the distinguished Sen-
ator what Associate Justice Brennan
said:

American tradition has given the right
to trial by jury a special place in public
esteem that causes Americans generally to
speak out in wrath at any suggestion to
deprive them of it.

What is the Congress doing here if
they let a judge try a man for criminal
contempt, which is a crime?

I quote Associate Justice Brennan
further: )

One has only to remember that it is still
true in many States that so highly is the
jury function prized that judges are for-
bidden to comment on the evidence—

In my State they cannot comment on
the evidence and I do not believe they
can in the State of the Senator from
Louisiana, can they? In a few cases
I believe they can.
 Mr. LONG. No; not in a criminal
case.

Mr. THURMOND. I do not believe
they can even instruect the jury except

“correct.
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as the parties request instruction. In
some States the judge cannot charge the
jury at all except where the parties re-
quest him to instruct, so jealously is the
right -of trial by jury regarded, leaving
to the 12 fellow countrymen, 12 peers of
the defendant, the authority to decide
the case.

I wish to quote further from Associate
Justice Brennan:

The jury is a symbol to Americans that
they are bosses of their Government. They
pay the price, and willingly, of the imperfec-
tions, inefficiencies, and, if you please, greater
expense of jury trials because they put such
store upon the jury system as a guaranty of
their liberties.

Mr. LANGER. Will the Senator yield
for a question?

Mr. THURMOND. I yield for a ques-
tion to my distinguished colleague from
North Dakota.

Mr. LANGER. I regret that because
of my ill health, of which the Senator is
aware, I was unable to be here.

Mr. THURMOND. Iam sorry,too. I
thought about the distinguished Senator
a great deal and inquired about him.

Mr. LANGER. I am sure during the
night sometime the distinguished Sena-
tor from South Carolina discussed how
the jury system came into being; is that
correct? The divine right of kings prin-
ciple was set aside and the jury system
installed in its place. .

Mr. THURMOND. That is right. I
am going now into the history of the
jury system. That is the very thing I
am discussing now.

Mr. LANGER. The distinguished
Senator knows that in the State of South
Carolina—and, I might say, it is true in
some of the other States—the higher
courts have set aside verdicts of guilty
because of the presence of prejudiced
jurors or jurors who did not tell the
truth on their examination, when they
were asked if they knew anything about
the facts.

We have always been extremely jeal-
ous under the Constitution to see that
every defendant receives a fair and
honest trial. I know that there have
been such cases in the State of South
Carolina as the type to which I have
referred.

Mr. THURMOND. Exactly. I was a
trial judge for 8 years, and came into
close contact with jurors. I know how
jurors feel. I know how the people feel.
The citizens of this country believe in
the jury system. It is a part of their
nature to believe in the jury system.
Those who have talked with me do not
like the fact that the bill provides for
compromising the Constitution in order
to gect a compromise civil-rights bill.
We should not compromise the Consti-
tution. That is exactly what this so-
called compromise bill does, on the jury-
trial question.

Mr. LANGER. I am sure that when
the distinguished Senator was a judge,
if any efforts were made to influence a

" jury, either by telephone or letter, if the

judge became aware of it, he promptly
declared a mistrial.

Mr. THURMOND. The Senator is
Any judge would set aside a
verdict if a juror were influenced.
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Judges are human. Some people lock
upon a Federal judge as sacrosanct, so
to speak—clothed with a robe, high,
mighty, and arrogant. They are hu-
man, and they are subject to the errors
of human nature, just as any other citi-
zen is. They should not be entrusted
with this great power, involving the lib-
erty of our people, in violation of the
Constitution.

Mr. LANGER. The distinguished
Senator knows that once in a while there
is a dishonest judge. Is not that true?

Mr. THURMOND. I presume it is.
However, I have never heard of any in
South Carolina.

Mr. LANGER. We had a very dishon-
est Federal judge in the State of North
Dakota at one time. I had personal ex-
perience with him. Time and again dur-
ing my service in the Senate I have
charged that judge with being dishonest.
He is still alive. I did not rely upon Con-
gressional immunity. I have made that
statement often. I have never been sued
for it, and I know very well that I never
will be.

Mr. THURMOND. I am surethat the
distinguished Senator would not want
such a judge to try him for criminal
contempt, which is a crime. I am cer-

tain that the distinguished Senator from -

North Dakota would want a jury to try
him. Isnotthat correct?

Mr. LANGER. That is certainly cor-
rect. Ibelieve that in the State of South
Carolina, or any other State, the people
will insist not only on good, honest
judges, but also on seeing to it that the
jury system is kept unimpaired.

Mr. THURMOND. Some of the pro-
ponents of the bill think they are going

to punish the South. However, the bill "
applies to every American. The bill will’

fly back in the faces of some of ifts pro-
ponents and their friends, and they will
be surprised.

Mr. LANGER. I thank the distin-
guished Senator.

Mr. THURMOND. It is a pleasure to
discuss this question with the distin-
guished Senator from North Dakota.

I was discussing the history of the
jury system.

I continue to read from “History of the
Jury System,” in the chapter entitled
“Trials and Tribunals Among the Sax-
ons.”

It will be observed that it was the priests °

who had charge of administering these tests
of innocence—termed judicia dei—and they
doubtless reaped a rich harvest from the
monopoly of this privilege, commensurate
with the wealth and the guilt of the accused.

Mr. LANGER. Mr. President, will the
Senator further yield?
Mr. THURMOND.

yield for a question.

Mr. LANGER. In view of the fact that
I mentioned a dishonest judge, I should
like to give an illustration of how a dis-
honest judge operates.

In the first place, when it is desired
to obtain a jury which is dishonest, a
special assistant United States marshal
will be appointed. The marshal will walk
into a store, for example, and say, ‘“Mr.
Jones, I would like to have you take 100
subscriptions to a certain newspaper.”
The man behind the counter might say,

I am pleased to
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“Why should I take a hundred subscrip-
tions?” The marshal may say, “We are
fighting the Goverrnor of the State.”

If the man takes 100 subscriptions,
and pays $100, or $1 apiece for a year,
his name goes into the jury box; and if
he does not subscribe, his name does not
‘go into the jury box.

In the case to which I have reference,
the slips which were put into the box
were different. The names of those who
were prejudiced against a defendant
would be written on wide slips. The
-names of those who were not so preju-
diced were written upon narrow slips.
" A clerk was conniving with the judge. I

may say that later the clerk went to
the penitentiary. He would feel around
-until he felt a broad slip, and withdraw
that slip.

A Federal judge has a vast amount of
power. A judge may say, “I am not go-
ing to allow any of the defense lawyers
to examine any prospective jurors. Let
them write out their questions and sub-
mif them to me, and I will ask the pro-
spective jurors-whether or not they are
prejudiced, -or what answers they have
to the questions.” .

Two or three days might be consumed
-in the effort to get a fair jury; but be-
cause of the fact that the Federal judge
-will not allow the lawyers for the de-
fendant to ask any questions, the judge
-will finally get a jury which has not been
thoroughly examined from the viewpoint
of the defendant.

That is not all. A dishonest judge, by
the tone of his voice, can let the jury
know what he himself thinks of the case.
.For example, the defendant may be giv-
ing testimony, and if the United States
attorney interrupts him the Federal

- Judge may say, “Well, let the defendant
.tell his story,” with a sneer on his face,
for the benefit of the jury.

When it comes to his instructions, he
.nay, in a very low tone of voice, give

the instructions he is required to give

which are favorable to the defendant.

Then he raises his voice and makes
gestures which let the jury know that
he does not believe the defendant to be
innocent. He tries to impress the jury
by his loud tone of voice and the things
he says in his instructions, which tend
to prejudice the jury. .

I have seen it happen. I myself was
a trial lawyer. I served at one time as
attorney general of my State, and later
as governor of the State.

As I have previously stated, a Federal
judge has a vast amount of power. He
can name special bailiffs if he decides
that the number of bailiffs in the court
is not sufficient. He can appoint half a
dozen or a dozen more, and have them
carry revolvers to impress the rank and
file of the jurors with the great impor-
tance of the case.

A Federal judge can claim that his -

life is in danger, and he can have Federal
troops escort him back and forth be-
tween the courthousé and the hotel. A
Federal judge can have airplanes flying
over the courthouse, to repel the mob,
for the purpose of impressing the jury
© . with the gravity of the case which is
pending before it. ‘
I have gone all through that experi-
ence. When I came to the Senate one

.case.
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of the charges brought against me. was
‘with respect to the four Federal cases in
‘which I, as governor of the State, was
“tried. ]

A Federal judge who is dishonest, with
all the power he has, need not be afraid
-of any governor, because he holds his
position for life. During the history of
the United States there have been only
five impeachments of Federal judges.

I well remember a case which was
brought before I became a Member of
the Senate. Senator Josiah Bailey, a
very distinguished Senator, said to me
in connection with that case, “I voted
‘not guilty’ on all counts except the last
one. I voted ‘guilty’ on the last one.”

It was the fact that he voted “guilty”
on that count which resulted in the im-
peachment of the judge.

We must take into consideration the
money that is required, the lawyers who
are required, and so forth. The Senate
does not like to take up an impeachment
Yet, that is the only remedy a poor
man has in the matter of impeaching a
dishonest Federal judge.

I am frankly delighted that the distin-
guished Senator from- South Carolina

"has been going into the history of how

the jury trial originated. There was a
great battle to obtain the right of trial

by jury on behalf of the people of Eng-

land before they ever achieved their goal.

. One of the very first of the English juries

was sent out by the judge time and time
again and asked to bring in a verdict of

-guilty, and the jury refused to do so.
.They were out for many hours defying

the judge. Finally, -the judge said he
would put them in jail.
One of the greatest calamities that

could possibly occur in this country or in -

any other country would be to have the
“divine right of kings” come back and
the jury system made inoperative.

I wish to thank the distinguished

- Senator from South Carolina for bring-

ing the matter to the attention of the
Senate. ’

Mr. THURMOND. The able and dis-
tinguished Senator from North Dakota

-is to be commended for his statement.

Mr. President, it is not a question of
civil rights. They have hooked to it an
unconstitutional provision. It-is now s

‘question of whether we shall vote for a

bill that violates the Constitution and
takes away from citizens the right to a

-trial by jury.

I believe it was at Runnymede, in 1215,
that there were wrenched from King
John certain rights for the benefit of the

people which were written into a paper -

known as the Magna Carta. One of
the rights wrenched from King John

~and which the people had cherished so
“long and which had been denied them
‘was the right of trial by jury.

Mr. President, our Declaration of In-
dependence starts out .by citing griev-
ances, among which was the fact that in

‘many instances the citizens of the Col-

onies had been tried without a jury.
That was one of the grievances brought
up and-included in the Declaration o
Independence. - ‘ :
When our Constitution was written our
forefathers had heard their fathers speak
of how in generations back the people
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had suffered persecution. That was why
many of them camé to these shores, to
enjoy liberty and freedom. After study-
ing the governments of the world at that
time our forefathers finally decided on
the tripartite system of government, with
its three branches, executive, legislative,
and judicial,-which. could check on each

~other.

They did not stop with that, Mr. Pres-
ident. The States organized their gov-
ernments on the same basis, so that
what we have is what is known as a com-
pound Republic. We have a division of
power between the States and the Fed-
eral Government. We have a division
of power between the different branches

-on the national level and on the State
-level. Our forefathers, when they wrote

the Constitution in Philadelphia in 17817,
were determined  that one thing that
would be contained in it would be the
right of trial by jury. It is found in
article III, section 2, and it provides that
the trial of all crimes except cases of im-

‘peachment shall be by jury. It does not

make any other exceptions for eivil
rights or anything else. It provides that
all crimes except that of impeachment
shall be tried by jury and that the trial
shall be held in the State in which the
crime was committed. .
Even after the Constitution was writ-
ten, three distinguished men attending

"the Convention would not sign it. They
"were George Mason, of Virginia, who was

the author of the Bill-of Rights; John

‘"Randolph, of Virginia, another very

prominent citizen; and Elbridge Gerry,
of Massachusetts. They refused to sign

“the- Constitution even -after it  was

written.

Mr. JOHNSON of Texas. Mr. Presi-
dent, will the Senator from South Caro~
lina yield?

Mr. THURMOND. I yield for a ques-

“tion.

Mr. JOHNSON of Texas. Mr. Presi-

~dent, would the- Senator from South
.Carolina be willing to yield to me for the

purpose of submitting a unanimous-con-
sent request to the Senate to the effect

"that when the Senator-elect from Wis-
‘consin appears the telegram of the Gov-
“ernor of the State of Wisconsin may be
‘read and the ocath be administered by

unanimous consent of the Senate, with-
out my friend from South Carolina los-
ing the floor thereby, and that his re-
marks thereafter shall not courit as a
second speech against him, and that this
interruption be placed in another por-
tion of the RECORD?

Mr. THURMOND. Mr, President, I

_yield under those conditions.

Mr. JOHNSON of Texas. Mr. Presi-

. dent, T ask unanimous consent that when
- the Senator-elect from Wisconsin ap-
. pears in the Chamber the clerk may read

the telegram from the Governor of Wis-
consin and that the Senate give its con-
sent to the oath being administered to
the Senator-elect. - :
The PRESIDING OFFICER. Is there

-objection to the unanimous-consent re- -
.quest of the Senator -from Texas? The
-Chair thinks it also includes the pro-

vision that the Senator from South Care-

“lina {Mr, TrurMOND] shall not lose .the
- floor: . . AN . .
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Mr. JOHNSON of Texas. All the con~
ditions enumerated, Mr. President. -
Mr. KNOWLAND,  Mr. President, re-

serving the right to obJect—and of

course, I shall not object—I should like
to be associated with the unanimous-

consent request made by the distin-

. guished majority leader. .

Mr. JOHNSON of Texas. Mr. Presi-
dent, X make the request on behalf of the
minority leader and myself. I wish to
make it abundantly clear that when the
Senator-elect from Wisconsin appears

consent will have already been given to.

his being sworn in after the telegrams
. have been read; -and- that -the .Senator
from South Carolina will still retain the
floor and will be protected in his right
to the floor and in the fact that he has
made only one speech on this subject.
Also, Mr. President, I request that the
interruption be placed in the REcorp at
the conclusion of the remarks of the
Senator from South Carolina. '

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
the request is agreed to. X

Mr. JOHNSON of Texas: I thank the.
Senator from South Carolina for yleld-
ing.

Mr, THURMOND. Mr. President, I
was engaged in colloquy with the Sena-
tor from North Dakota [Mr. LANGER] at
the time when we were interrupted. I
should like to continue the colloquy thh
him.

Mr. President, I thank the dlstin-
guished Sen#tor from North Dakota for
his questions and for bringing out the
points he did. What I started to say
is that when the Constitution Conven-
tion was held in Philadelphia in: 1787
for the purpose of writing a constitu-~
tion, the deputies, as they were called
then, were confronted with the very dif-
ficult proposition of how the States
would have representation. The large
States wanted representation in propor-
tion to population;.the small States

wanted representation according to.

States, regardless .of size. Of course,
they reached a compromise, and we have
the two.bodies of Congress. The Senate
has an equal number of Senators from
each State, regardless of the size of the
State, and.the House of Representatives
is based on population. That is only
one of the many intricate "problems
which had to be fought and settled by
the Convention. It was a very difficult
task to bring about the adoption of the
Constitution.

Mr. LANGER. Will the Senator yield
for a question at this point?

Mr. THURMOND. I yield.

Mr. LANGER. The Senator from
North Dakota as the distinguished Sena-
tor from South Carolina knows, is very
much interested in the small States.
The two Senators from North Dakota
are very much interested in the small
States. They . have been battling and
fighting for the rights of ‘the small States.
Today there are six States which never
have had any Cabinet members. For
example, take the State of Florida. It
has now for 107 years been a member of
this Union. Yet the State of Florida has
never had a member of the Cabinet, al-
though the city of New York under
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Frahklin Roosevelt at one time had six

from the State of New York.

: Take the State of Nevada. Nevada
had an Ambassador. The State of South
Dakota has never had one. Montana
never has had one. Idaho never has
had one.
kota finally succeeded in getting one
for North Dakota, the first one after 62
years of statehood. It seems to me that
the Senators from these States and from
the States of smaller population a long
time ago ought to have gotten together
and said to the State Department, “We
demand that citizens of the States of
lesser population also have some ap-
pointments as ambassadors, or occasion-
ally have a man appointed to the Cabinet
of the President of the United States.

Mr. THURMOND. Ithoroughly agree
with the Senator, and what I said was by
way of illustration.
© Mr. LANGER. Yes.

Mr. THURMOND. The point I started
to make was this: There were so many
problems confronting the deputies in
Philadelphia that they had a very hard
time drafting a constitution and even
after it was drafted, it would not have
been ratified if they had not promised
the leading political leaders of the day
that there would be a Bill of Rights. That
is the only way they were able to have
the Constitution adopted; and even then,
Georgé Mason, of Virginia; John Han-
cock, of Massachusetts; Elbridge Gary,
of Massachusetts, refused to sign it.
They did not- want to take for granted
any question about.the rights to which

‘the people were entitled, and one of the

precious rights in which they were most
interested wags the right of trial by jury.
The right of trial by jury was not only
written in article III, section 2 of the
Constitution, but in several places in the
Bill of Rights. The right of trial by jury

_has been handed down to us as part of

our Government as a great heritage, and
we do not want to run the risk of losing
that precious right.

Mr. LANGER. Will the Senator y1e1d
for a question?

. Mr, THURMOND. I yield.

Mr. LANGER. Is it not true at the

present time in one foreign country after
another, to whom we have been sending
foreign aid and with whom we fought in
World War IT, later in the Korean war—
one of the very things we are advocating
in these countries are reforms which will
provide trial by jury. Is that not cor-
rect?
. Mr. THURMOND. I understand we
have been advocating that other coun-
tries, in which we have been trying to
help the people to set up democratic
governments, accord the right of trial by
jury. It is going to look a little incon-
sistent to those people to whom we have
held out trial by jury as the ideal, when
we pass a bill which proposes to take
away trial by jury.

Some persons do not feel this is im-
portant; some of them say, “Well it is'a
compromise. The House held to & cer-

" tain idea and the Senate another; and

it is a matter of gettmg together as best
they could.”

~ But this is a vital questlon There is
nothing more important, no right more
important than that of trial by jury.

The Senator from North Da-

16423

Mr. LANGER. I assume the Senator
means a fair trial, an honest trial.

Mr, THURMOND. Exactly.

- Mr. LANGER. The experience.the
Senator has had as judge ably demon-
strated that, did it not?

Mr. THURMOND. My experience hag
been that a jury will come nearer render-
ing a fair verdict than a judge will, be~
cause there are 12 men on the jury—and
Mr. Justice Brennan concurs in this—
who hear the evidence and reach a con-
clusion. It is a most important matter;
yet here in ‘this so-called civil nght;s
bill—

Madam President, may we have order,
please?

The PRESIDING OFFICER (Mrs,
Svate of Maine in the chair). The Sen-
ate will be in order.

The Senator will proceed.

Mr, THURMOND. The effect of the

so-called civil-rights bill is to amend the
Constitution. The Constitution says, in
article ITI, section 2, that “the trial of
all crimes, except cases of impeachment,
shall be by jury,” and then in the sixth
amendment to the Constitution the
statement is made again. It says, “In
all”’—it does not say in some—it does
not say in all but civil rights; it makes no
exception, It says:
* In all criminal prosecutions the accused
shall enjoy the right to a speedy and a public
trial, by an impartial jury of the State * * *
to be confronted with the witnesses against
him; to have compulsory process for obtaine
ing witnesses.

And so forth. instead of that, this
civil-rights bill now includes an amend-
ment—which has been added by the
House of Representatives—which. gives
the judge the power to make the deci-
sion, without a trial by jury, unless the
fine exceeds a certain amount of money
or unless the period of incarceration ex=
ceeds a certain number of days.

Mr. LANGER. Madam President, will
the Senator from South Carolina yield
further?

The PRESIDING OFFICER (Mrs.
SmrTH of Maine in‘the chair). Does the
Senator from South Carolina yield fur-
ther to the Senator from North Dakota?

Mr. THURMOND. I yield.

Mr. LANGER. Is it not true that one
of the arguments used when the right of
women’s suffrage was asked for, was that
women should have the right to sit on
juries?

Mr. THURMOND. ' That is correct.

When I was Governor of South Caro-
lina, I recommended that women be al-
lowed to sit on the juries. I think it is
very wholesome to have that allowed.
Such a law has not yet been passed in
Soufh Carolina, but I think it will be;
in my opinion, that time will come.

Mr. LANGER. We who live in North
Dakota have had such a law for many
years, and it works very satisfactorily.

Mr. THURMOND. I so understand.

In some States, women are allowed
to serve on juries, if they wish, but they
are not forced to do so. In other States,
women must serve on juries, if called.
In other States, women do not have to
serve at all on juries.

Madam President, the bill of rights—
and the right of trial by jury is the
heart of the bill of rights—is the most
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precious document of the American

people.

Madam President, let me say to the
distinguished Senator from North Da-
kota that when the Declaration of Inde-
pendence was written, it included a very
definite reference to trial by jury. I
wish to read part of the Declaration of
Independence, in order to remind the
distinguished Senator from North Da-
kota of that fact.

Mr. LANGER. Madam President, I
shall be very glad to have the Senator
from South Carolina do so.

Mr. THURMOND. Madam P1e51dent
I read now from the Declaration of
Independence:

* When in the course of human ‘events, it
becomes necessary for one people to dissolve
the political bands which have connected
them with another, and to assume among
the powers of the earth, the separate and
equal station .to which the laws of nature
and of nature’s God entitle them, a decent
respect to the opinions of mankind requires
that they should declare the causes which
impel them to the separation.

We hold these truths to be self-evident,
that all men are created equal, that they are
endowed by their Creator with certain un-
alienable rights, that among these are life,
liberty and the pursuit of happiness. That
to secure these rights, governments are in-
stituted among men, deriving their just
powers from the consent of the governed,
that whenever any form of government be-
comes destructive of these ends, it is the
right of the people to alter or to abolish it,
and to institute new government, laying its
foundation on such principles and organiz-
ing its powers in such form, as'to them shall
seem . most likely to effect their safety and
happiness. Prudence, indeed, will dictate
that governments long established should
not be changed for light and transient
‘causes; and accordingly all experience hath
shewn that mankind are -more disposed to
suffer, while evils are sufferable, than to right
themselves by abolishing the forms to which
they are accustomed. But when a long train
of abuses and usurpations, pursuing invari-
ably the same object evinces a design to re-
duce them under absoluté despotism, it is
their right, it is their duty, to throw off such
Government, and to provide new guards for
their future security. Such has been the
patient sufferance. of these Colonies; and

such is now the necessity which constrains

them to alter their former systems of gov-
ernment. The hlstory of the present King
of Great Britain is a history of repeated in-
juries and usurpations, all having in- direct
object the establishment of an absolute
tyranny over these States. To prove this,
let facts be submitted to a candid world.

He has refused his assent to laws, the most
wholesome and necessary for the public
good.

He has forbidden his governors to pass
laws of immediate and pressing importance,
unless suspended in their operation till his

-assent should be obtained; and when so

suspended, he has utterly neglected to at-
tend to them.

He has refused to pass other laws for the
accommodation of large districts of people,
unless those people would relinquish the
right of representation in the legislature, a
right inestimable to them and formidable to
tyrants only.

He has called together legislative bodies at
places unusual, uncomfortable, and distant
from the depository of their public records,
for the sole purpose of fatiguing them into
compliance with his measures.

He has d1ssolved representative houses re-
peatedly, for opposing with manly firmness

“his invasions on the rights of the people,
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- A -little later in the Declaration of
Independence, we find the following——

Mr. LANGER. -Madam President, it is
very interesting to hear the Declaration
of Independence read.

Mr. THURMOND. It is,.indeed.

I read further from the Declaration of
Independence:

He has refused for a long tzme, after such

dissolutions, to cause others to be elected;
whereby the legislative powers, incapable of
annihilation, have returned to the people at
large for their exercise; the State remaining
in the meantime exposed to all the dangers
of invasion from without, and convulsmna
within.
- He has endeavored to prevent the popula-
tion of these States; for that purpose ob-
structing .the laws for naturalization of for-
eigners; refusing to pass others to encour-
age their migrations hither, and raising
the conditions of mnew appropriations of
lands.

He has obstructed the administration of
justice by refusing his assent to laws for
establishing judiciary powers.

He has made judges dependent on his will
alone, for the tenure of their offices, and
the amount and payment of their salaries.

He has erected a multitude of new offices,
and sent hithér swarms of officers to harass
our people, and eat out their substance.

He has kept among us, in times of peace,
standing armies without the consent of our
legislatures.

He has affected to render the military
independent of and superior to the civil
power.

He has combined with others to subject
us to a jurisdiction foreign to our Constitu-
tion, and unacknowledged by our laws; giv-
ing his assent to their acts of pretended
legislation:

" For quartering large bodies of ~rmed troops
among us:

For protecting them, by a mock trial, from
punishment for any murders which they
should commit on the inhabitants of these
States:

For cutting off our trade with all parts of
the world:

For imposing taxes on us without our
consent:

For depriving us in many cases, of the
benefits of trial by Jury

That was one of the cardinal points
which was set forth in the Declaration
of Independence, namely, that the King
of England had deprived the colonists
“in many cases, of the benefits of trial
by jury.”

Mr. LANGER. I thank the distin-
guished Senator from South Carolina.

(At this point Mr. TxurMonD in ac-
cordance with the previous unanimous-
consent agreement, yielded to Mr. JOHN-
soN of Texas for the purpose of having
the Senator-elect from Wisconsin take
the oath of office. By agreement, the
proceedings incident thereto appear in
the REecorp at the conclusion of Mr.
THURMOND’S speech.)

The VICE PRESIDENT. Pursuant to
the order, the Chair recognizes the Sen
ator from South Carolina.

The Senate will be in order.

Mr. THURMOND. -Mr. President, a
good many Senators were not here when
I presented my views earlier during this
debate, and I shall take a few minutes
now to express a few points which I
should like to Have them hear.

Mr. President, I was bitterly opposed
to the passage of H. R. 6127 in the form
which was-approved by the Senate. ITam
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even more bitterly opposed to the ac-
ceptance of this so-called compromise
which has come back from the House of
Representatives.

Later on I want to comment on vari-
ous provisions of the entire bill, but at
this time I am directing my comments

at the specific provisions of the so-called -

compromise. In my view, it is no less
than an attempt to compromise the
United States Constitution itself.

In effect, it would be an illegal amend-
ment to the Constitution because that
would be the result insofar as the con-
stitutional guaranty of trial by jury is
concerned.

Article IIT, section 2, of the Consti-

- tution provides that—

The trial of all crimes, except in cases of
impeachment, shall be by jury.

Again in the sixth amendment-—in the
Bill of Rights—it is provided that—

In all criminal prosecutions, the accused
shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and
district wherein the crime shall have been
committed, which district shall have been
previously ascertained by law, and to be in-
formed of the nature and cause of the ac-
cusation; to be confronted with the wit-
nesses against him; to have compulsory
process for obtaining witnesses in his favor,
and to have the assistance of counsel for his
defense.

The fifth and seventh amendments to
the Constitution provide additional
guaranties of action by a jury under
certain circumstances. The fifth amend-
ment refers to the guaranty of indict-
ment by a grand jury before a person
shall be held to answer for a crime." The
seventh amendment guarantees trlal by
jury in common law cases.

As I have stated earlier today, I cited
a decision durihg this debate to show
that criminal contempt is a ' ecrime.
Since criminal contempt is a crime, a
man charged with criminal contempt is
entitled to a jury trial. I know of no
way, under the Constitution, by which
a man charged with a crime can be de-
nied a trial by jury.

Since the decision I have cited shows
that criminal contempt is a crime, it
simply follows that a man charged with
criminal contempt is entitled to g trial
by jury.

These guaranties to which I referred,
in article III, section 2, of the Constitu-
tion and in the fifth and seventh amend-
ments, were not included in our Consti-
tution without good and sufficient rea-
sons. They were written into the Con-
stitution because of the abuses against
the rights of the people by the King of
England. Even before the Constitution
and the Bill of Rights were drafted, our
forefathers wrote indelibly into a his-
1 document their complaints

jury. That document was the Declara-
tion of Independence. I am going to
read the section of the Declaration of
Independence in which our forefathers
with courage and stamina severed their
relations with the mother country, Great
Britain, and established their own gov-
ernment. A list of grievances against
the King was set forth in that docu-~
men{ and among those grievances there

St the denial of the right to trigl by~
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was ohe pertaining to tridl by jury.” It
reads as follows:

Depriving us in many cases of the benefits
of trial by jury.

In other words, those who signed the
Declaration of Independence gave as one
of the reasons for declaring their inde-
pendence and for cutting loose from the
King the fact that they had been de-
prived in many cases of the benefits of
trial by jury. Therefore we can see with
that incentive in mind in writing the
Declaration of Independence why there
was such a strong urge in writing the
Constitution to include in it a provision
for trial by jury, and then later in writ-
ing the Bill of Rights, to provide a trial
by jury without the exceptions which
are contained in this so-called compro-
mise that came from the House of Rep-~
resentatives.

Mr. President, when our forefathers

won their freedom from Great Britain, .

they did not forget that they had fought
to secure g right of trial by jury. They
wrote into the Constitution the provi-
sions guaranteeing trial by jury. Still
not satisfied, they wrote into the Bill
of Rights 2 years later the 3 specific ad-
ditional provisions for jury action.

It is a well-known fact that there was
general dissatisfaction with the Con-
stitution when it was submitted to the
States on - September 28, 1787, because it
did not contain a Bill of Rights. A ma-~
jority of the people of this country, un-
der the leadership of George Mason,
Thomas Jefferson, and others, were de-
termined to have spelled out in the Con-
stitution in the form of a Bill of Rights
those guaranties of personal security
which are embodied in the first 10
amendments. . . ’

It was 9 months after the Constitution
was submitted to the States before the
ninth State ratified the Constitution,
thus making it effective. .

Although by that time it was general-
ly understood, and pledges had been
made by the political leaders.of the day,
that a Bill of Rights would quickly be
submitted to the people, 4 of the 13
States still were outside the Union.

Nineteen months after the Constitu-
tion was submitted to the States, George
Washington was inaugurated on April
30, 1789, as our first President. Even
then, however, North Carolina and
Rhode 1Island remained outside the
Union for several months, North Caro-
lina ratifying on November 21, 1789, and
Rhode Island on May 29, 1790.

The reluctance of all the States to en-
ter the Union which they had helped to
create clearly demonstrated how strong
the people felt about the necessity of in-
cluding a Bill of Rights in the Constitu-
tion. The Constitution -might never
have been ratified had it not been for
the assurances given to the people by
Hamilton, Madison, and other political
leaders that a Bill of Rights would be
drafted ac soon as the Constitution was
ratified. Leaders of that day carried out
the mandate of the people, and the Bill
of Rights with its guaranties of trial by
jury was submitted to the States on Sep-
tember 25, 1789.

In 1941, the late John W. Davis, that
great constitutional lawyer and one-
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time Democratic nominee for Président,
was asked to state what the Bill of Rights
meant to him. )

The Bill of Rights, he declared—
denies the power of any Government—the
one set up in 1789, or any other—or of any
majority, no matter how large, to invade the
native rights of a single citizen.

Mr. Davis continued his definition with
the following:

There was & day when the absence of such
rights in other countries could fill an Ameri-
can with incredulous pity. Yet today, over
vast reaches of the earth, governments exist
that have robbed their citizens by force or
fraud of every one of the essential rights
American citizens still enjoy. Usage blunts
surprise, yet how can we regard without
amazement and horror the depths to which
the subjects of the totalitarian powers have
fallen?

The lesson is plain for all to read. No men
enjoy freedom who do not deserve it. No
men deserve freedom who are unwilling to
defend it. Americans can be free so long as
they compel the governments they them-
selves have erected to govern strictly within
the limits set by the Bill of Rights. They
can.be free so long, and no longer, as they
call to account every governmental agent and
officer who trespasses on these rights to the
smallest extent. They can be free only if
they are ready to repel, by force of arms if
need be, every assault upon their liberty, no
matter whence it comes.

Mr. President, this bill is an assault
upon our liberty. The United States is &
constitutional Government, and our
Constitution cannot be suspended or ab-
rogated to suit the whims of a radical and
aggressive minority in any era.

The specific provisions in the Consti-
tution and the Bill of Rights guarantee-
4ng trial by jury have not been repealed.
Neither have they been altered or
amended by the constitutional methods
provided for making changes in our basic
laws if the people deem it wise to make
such changes.

Nevertheless, in spite of the prevailing
constitutional guaranties of trial by
jury, we are here presented with a pro-
posal which would compromise the pro-
visions of the Constitution—yes; in my
opinion, amend the Constitution il-
legally.

This compromise provides that in cases
of criminal contempt, under the provi-
sions of this act, “the accused may he
tried with or without a jury” at the dis-
cretion of the judge. ;

It further provides:

That in the event such proceeding for
criminal contempt be tried before a judge
without a jury and the sentence of the court
upon conviction is a fine in excess of $300

" or imprisonment in excess of 45 days, the

accused in said proceeding, upon demand
therefor, shall be entitled to a trial de novo
before a jury.

Mr. President, the first of the provi-
sions T have just cited, giving discretion
to a judge whether or not a jury trial is
granted in a criminal case, is in direct
conflict with the Constitution.

THe Constitution does not provide for
the exercise of any discretion in a crim-
inal case as to whether the person ac-
cused shall have a jury trial. The Con-

stitution says “The trial of all crimes

except in cases of impeachment shall be
by jury.”
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The sixth amendment says:

In all eriminal prosecutions, the accused
shall enjoy the right to a speedy and public
trial, by an impartial jury. -

The Constitution does not say in some
crimes. The Constitution says in all
crimes. The Constitution does not say
trial may be by jury. The Constitution
says trial shall be by jury.

How, then, Mr. President, can we be
presented with this compromise? How
can we be asked to accept a proposal so
clearly in conflict with and in violation
of the Constitution?

The Constitution makes rio exception
to the trial by jury provision in criminal
cases in the event contempt is involved.
Let me repeat and let me emphasize.
The Constitution says “the trial of all
crimes shall be by jury”’—not all crimes

‘except those involving contempt, but all

crimes.

What power has been granted to this
Congress to agree to any such proposal
when it is in such complete contradiction
to the Constitution? There is no power
except the power of the people of this
Nation by which the Constitution can be
amended. - The power of the people can-
not be infringed upon by any lesser
authority.

As the directly elected representatives

‘of the people, this Congress should be

the last body to attempt to infringe
upon the authority which is vested solely
in the people.

We are here dealing with one of the
basic legal rights and one of the most
vital personal liberties guaranteed under
our form of government. But the pro-
posed compromise insists that the treas-
ured right of trial by jury be trans-
formed into a matter of discretion for a
judge—for one person—to decide

‘whether it shall be granted or withheld.

This compromise attempts to make
trial by jury a matter of degree, as stated
in the second part of the provision which
I quoted. .

Under this proposal, if a man were to
receive a sentence of a fine of $300 or 45
days’ imprisonment, he would be de-
prived of his right of trial by jury, except
at the discretion of the judge. -On the
other hand, if a dollar were added to
the amount of money, or even 1 cent,
and a day, or even an hour, to the length
of imprisonment, that man would be
granted a new trial with a jury deciding
the facts.

Mr. President, this is not something

‘which can be compromised. In this day

and time I wonder, sometimes, if there
is not too much compromise. It does
my heart good to see a man with strong
convictions, a man who believes in some-~
thing, a man who stands for something

and who is not willing to compromise on

everything when there is a vital principle
at stake.

Mr. President, I realize that legisla-
tion to a large extent is compromise.
That is perfectly legitimate when it does
not involve the Constitution. But when
it involves the Constitution, there should
be no compromise. There should have
been no compromise on.this bill which
comes back to the Senate from the
House. There can be no compromise
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with reference to the manner in which
the bill was amended. :

The right of trial by jury is too dear a
right to be measured in dollars and cents
or in terms of days and hours. The
right of trial by jury is guaranteed by
the Constitution. It is a vital principle
upon which our form of Government is
based. Principle is not a matter of de-
gree,

This proposed compromise is a true
child of the parent bill—like father, like
son, or a chip off the old block. Both
are bad. But the provisions of the com-
promise are even worse than the provi-
sions of the bill which I opposed when it
was approved by the Senate.

The enactment in the Senate of part
V, with its jury-trial provision, was a
vast improvement over the radical bill
which was sent to us from the House of
Representatives.

Jowever, this unconstitutional com-
promise now makes part V conform with
the obnoxious provisions which were in
the original bill. In the name of con-
stitutional government., I hope that a
majority of this Senate will vote against
this proposal.

The principal purpose of this bill
which the House has returned to the
Senate is political. Both parties fear
the bloc voting of the pivotal States.
Both parties want to be in position to
claim credit ‘for the passage of what is
‘being called a - civil-rights bill. - Both
parties hope to 'be able to capitalize on
the passage of a bill such as this one in
the Congressional elections of 1958, and
then to carry those gains into the presi-
‘dential election of 1960.

Propaganda and pressure exerted upon
the Congress and- upon the American
people explain how such a bill as this
one came to be considered at all.
Stewart Alsop, the newspaper columnist,
only last week stated the simple facts of
the case.

He said that—

. Behind the shifting, complex, often fas-
cinating drama of the struggle over civil
rights, there is one simple political reality—
the Negro vote in the key industrial States
in the North. That is, of course, in hard
bolitical terms, what the fight has been all
about. .

————

VISIT TO THE SENATE OF 12 MEM-
BERS OF THE ITALIAN CHAMBER
OF DEPUTIES
Mr. AIKEN. Mr. President, will the

Senator from South Carolina yield?

Mr. THURMOND. I will yield for a
question. )

Mr. ATIKEN. Mr. President, I should

like to ask the Senator if he will yield

in order that I may introduce to the
Senate 12 members of the Italian Cham-
ber of Deputies.

Mr. THURMOND. Mr. President, T

will yield under certain conditions,
namely, that the Senator from Vermont
gets unanimous consent of the Senate
for me to yield to him, that I shall not
lose my right to the floor, and that it
shall not be counted as a second speech
when I reésume, :

Mr. ATKEN. Mr. President, with that
understanding I ask unanimous consent
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that the Senator from South Carolina
may yield for the purpose stated.

The PRESIDING OFFICER (Mr. Busy
in the chair). Is there objection? The
Chair hears none. :

Mr. AIKEN. Mr. President, I wish to
introduce to the Senate 12 members of a
committee of the Italian Chamber of
Deputies, corresponding to the Agricul-
tural Committee, who are standing in the
rear of the Chamber.

[Applause, Senators rising.]

Mr. ATKEN. Mr. President, I thank
the Senator from South Carolina for
yielding.

Mr. THURMOND. Mr. President, I
should like to join the Senator from
Vermont in extending a welcome to
these distinguished guests of the United
States Senate.

The PRESIDING OFFICER. The
Senator from South Carolina may pro-
ceed.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Bartlett, one of its
reading clerks, announced that the House
had passed the bill (S. 1996) to approve
the contract negotiated with the Casper-
Alcova Irrigation District, to authorize
its execution, to provide that the excess-
land provisions of the Federal reclama-~
tion laws shall not apply to the lands of
the Kendrick project, Wyoming, and for
other purposes, with amendments, in
which it requested the concurrence of
the Senate, '

The message also announced that the
House had passed the following, bills and
joint resolution, in which it requested
the concurrence of the Senate:

H.R.109. An act to incorporate the Jewish
War Veterans, U. S, A., National Memorial,
Inc.; .

H.R.662. An act to provide for the estab-
lishment of a fish hatchery in the north-
western part of the State of Pennsylvania;

H.R.1262. An act to authorize and direct
the Administrator of Veterans’ Affairs to
accept certain land in Buncombe County,
N. C, for cemetery purposes;

H.R.6701. An act granting the consent
and approval of Congress to the Tennessee
River Basin Water Pollution Control Com-
pact;
~+H.R.6959. An act to authorize the Secre-
tary of the Interior to cooperate with Federal
and non-Federal agencies in the augmenta-
tion of natural food supplies for migratory
waterfowl; - :

H. R.7964. An act to remove the limitation
on the use of certain real property hereto-
fore conveyed to the city of Austin, Tex., by
the United States;

H.R. 8424. An act to include certain serv-
ice performed for Members of Congress as
annuitable service under the Civil Service
Retirement Act;

H. R. 8606. An act to amend the Civil
Service Retirement Act with respect to an-
nuities of survivors of employees who are
elected as Members of Congress;

H. R. 8868. An act to remove the present
$1,000 limitation which prevents the settle-
ment of certain claims arising out of the
crash *of an aircraft belonging to the
United States at Worcester, Mass., on July
18, 1957; ’ .

H. R. 8928. An act to amend the act of
June 9, 1880, entitled “An act to grant to

.the corporate sauthorities of the city of

Council Bluffs, in the State of Towa, for
public uses, a certain lake or bayou situated
near said city”;
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H. R. 9240. An act to revise certain pro-
visions of law relating to the advertisements
of mail routes, and for other purposes; and

"H. J. Res. 453. Joint resolution establish-
ing that the 2d regular session of the 85th
Congress ' convene at noon on Tuesday,
January 7, 1958,

The message further announced that
the House had agreed to a concurrent
resolution (H. Con. Res. 175) proposing
a code of ethics for Government serv-
ice, in which it requested the concur-
rence of the Senate.

HOUSE BILLS AND JOINT RESOLU-
TION REFERRED

The following bills and joint resolu-
tion were severally read twice by their
titles, and referred, as indicated:

H. R. 662. An act to provide for the
establishment of a fish hatchery in the
northwestern part of the State of Penn-
sylvania; and

H. R. 6959. An act to authorize the Sec-
retary of the Interior to cooperate with Fed-
eral and non-Federal agencies in the aug-
mentation of natural food supplies for mi-
gratory waterfowl; to the Committee on
Interstate and Foreign Commerce.

H.R.1262. An act to authorize and direct
the Administrator of Veterans' Affairs to ac-
cept certain land in Buncombe County, N. C.,
for cemetery purposes; to the Committee on
Labor and Public Welfare. ’

H.R.6701. An act granting the -consent
and approval of Congress to the Tennessee
River Basin water pollution control com-
pact; to the Committee on Public Works.

H.R.7964. An act to remove the limitation
on the use of certain real property hereto-
fore conveyed to the city of Austin, Tex., by
the United States; to the Committee on Gov-
ernment Operations.

H.R. 109. An act to incorporate the Jewish
War Veterans, U. S. A., National Memorial,
Inc; and . .

H.R. 8868. An act to remove.the present
$1,000 limitation which prevents the settle-
ment of certain claims sarising out of the
crash of an aircraft belonging to the United
States at Worcester, Mass., on July 18, 1957;
to the Committee on the Judiciary.

H.R. 8424. An act to include certain serv-
ice performed for Members of Congress as
annuitablé service under the Civil Service
Retirement Act;

H. R. 8606. An act to amend the Civil Sery-
ice Retirement Act with respect to annuities
of survivors of employees who are elected as
Members of Congress; and

H.R.9240. An act to revise certain pro-
visions of law relating to the advertisements
of mail routes, and for other purposes; to
the Committee on Post Office and Civil
Service.

HOUSE CONCURRENT RESOLUTION
REFERRED

The concurrent resolution (H. Con.
Res. 175) was referred to the Committee
on Post Office and Civil Service, as fol-
lows:

Resolved by the House of Representatives
(the Senate concurring), That it is the sense
of the Congress that the following code of
ethics should be adhered to by all Govern-
ment employees, including officenolders:

CODE OF ETHICS FOR GOVERNMENT SERVICE

Any person in Government service should:

1. Put loyalty to the highest moral prin-
ciples and to country above loyalty to per=
sons, party, or Government department.

2. Uphold the Constitution, laws, and legal
regulations of the United States and of all
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governments therein and never be a party
to their evasion.

3. Give a full day's labor for a full day’s
pay; giving to the performance of his duties
his earnest effort and best thought.

4, Seek to find and employ more efficient
and economical ways of getting tasks accom-
plished. -

5. Never discriminate unfairly by the dis-
pensing of special favors or privileges to
anyone, whether for remuneration or not;
and never accept, for himself or his family,
favors or benefits under circumstances which
might be construed by reasonable persons
as influencing the performance of his govern-
mental duties.

6. Make no private promises of any kind
binding upon the duties of office, since a
Government employee has no private word
which can be binding on public duty.

‘7. Engage in no business with the Gov-
ernment, either directly or indirectly, which
is inconsistent with the conscientious per-
formance of his governmental duties.

8. Never use any information coming to
him confidentially in the performance of
governmental duties as a means for making
private profit.

9. Expose corruption wherever discovered.

10. Uphold these principles ever con-
scious that - public office is & public trust.

CIVIL RIGHTS ACT OF 1957

The Senate resumed the consideration
of the amendments of the House of Rep-
resentatives to the amendments num-
bered 7 and 15 to the bill (H. R. 6127)
to provide means of further securing and
protecting the civil rights of persons
within the jurisdiction of the Unifed
States.

Mr. THURMOND. Mr. President, to
explain his point Mr. Alsop cited the
situation prevailing in New York, Penn-
sylvania, and Illinois. Pointing out that
the “Negro vote can be absolutely de-
cisive in these States,” Mr. Alsop stated
that it is “almost inconceivable that any
presidential candidate could lose those
three States and win an election.”

In other words, Mr. Alsop says that
the whole civil-rights fight is purely po-
litical, and the effect of it is that both
parties are vying to get the Negro vote
in the doubtful States. -

To explain his point he cited the situa-
tion prevailing in New York, Pennsyl-
vania, and Illinois, pointing out that the
Negro vote can be absolutely decisive
in those States. Mr. Alsop stated that it
is almost inconceivable that any Presi-
dential candidate could lose those three
States and win the election.

I shall not take any more further time
to present the analysis he made, but he
went into considerable detail.

Mr. President, the advocates of this
proposed legislation may believe it fits
their objective today, but I am convinced
that if this bill is enacted into law even-
tually it will be just as undesirable to
its advocates as it is to me. )

No explanation of this bill can alter
the fact that it was, and is now, under
the proposed compromise, a force bilk
Its purpose is to put a weapon of force
into the hands of the Attorney General
and into the hands of Federal judges
to exercise arbitrarily.  Just as the At-
torney General can decide arbitrarily
whether or not to prosecute a case, SO
now this compromise provides Federal
judges with authority to exercise discre-
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tion in applying the law. Jury trial
may be granted or withheld on any
grounds whatsoever in the mind of. a
judge so long as he does not exceed the
maximum limit prescribed for denying
trial by jury.

The proponents of this bill claim it
would strengthen the rights of indi-
viduals. In contrast to this claim the
bill actually would strengthen the
bureaucratic power of the Attorney Gen-
eral and the arbitrary authority of Fed-
eral judges. No new right is granted by
this-bill. No old right held by the people
is better protected by it. The substance
of the bill is to deprive the people of a
right held under the Constitution.

When this bill was debated in the
Senate, many authorities were quoted on
the importance of trial by jury. At that
time I quoted that great legal mind of
the 18th century of England, Black-
stone, because of the authoritative
place he holds in jurisprudence.

I have also quoted heretofore and cited
a case which holds that criminal con-
tempt is a crime. That is a decision I
have heretofore reviewed. I might refer
to it again for the benefit of any who
missed it because that is an important
point. I do not believe that some of the
lawyers in the Congress have realized
that criminal contempt is a crime.

Bessett v. W. B. Conkey Co. (184 U. S.
324) says a contempt proceeding Iis
criminal in its nature. Ex parte Gross-
man (267 U. S. 87) says a criminal con-
tempt committed by disobedience of an
injunction issued by the district court
to abate a nuisance in pursuance of the
prohibition law is an offense against the
United States, and within the pardoning
powers of the President under article IT
of the Constitution.

The Conkey case I just referred to,
volume 194 United States Reports, page
324, defines civil and criminal contempt,
pointing out that the latter, criminal
contempt, is criminal and punitive in its
nature, and the Government, the courts,
and the people are interested in their
prosecution. ’

If criminal contempt is a crime, as the
United States Supreme Court decision
holds it is, then under the Constitution
of the United States a man charged with
criminal contempt is entitled to a jury.
There is no ifs, ands, and buts about it.
There can be no exceptions.

Article III, section 2 of the Constitu-
tion provides:

The trial of all crimes, except in cases of
impeachment, shall be by jury.

Again in the sixth amendment in the
Bill of Rights, it is provided:

In all criminal prosecutions, the accused
shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and
district wherein the crime shall have been
committed, which district shall have been
previously ascertained by law, and to be in~
formed of the nature and cause of the ac-
cusation; to be confronted with the witnesses
against him; to have compulsory process for
obtaining witnesses in his favor, and to have
the assistance of counsel for his defense. .

Mr., President, when this bill was pre=
viously debated in the Senate, I cited
Blackstone as an authority, and I may
cite him again today, but I want to refer
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to a portion of this bill, to show how it
violates the Constitution on the jury trial
question. .

Mr. LANGER. Will the Senator yield
for a question?

Mr. THURMOND. I will be pleased
to yield to my distinguished friend for a
question,

Mr. LANGER. Could the Senator
from South Carolina tell us how it hap-
pened that the Federal judges en-
croached upon the rights of defendants?
How did they come to hold that contempt
of court was not a crime?

Mr. THURMOND. There is a long
story about contempt and how it arrived
at where it is now.

I might say, in brief, and that is what
my distinguished friend is interested in,
that under the present law a man
charged with criminal contempt gets a
jury trial unless the Government is a

party to the suit, and in labor disputes -

defendants get a jury trial even if the
Government is a party to the suit.

Under this so-called compromise
which the House sent to the Senate, that
will not be the case unless a judge in
his discretion sees fit to give the defend-
ant a jury trial, or the judge tries him
and decides he wants to punish him to a
greater extent than a $300 fine or a 45
days’ prison sentence, in which event
he would then have a jury trial.

Mr. President, under the version:-of
the bill which was passed by the House
of Representatives, the Attorney Gen-
eral could substitute the government
for a private party, and thereby could
deprive an individual of a jury trial.

But the Senate amended the bill as-

passed by the House of Representatives;
and the Senate sent the bill, as thus
amended, back to the House of Repre-
sentatives. The Senate, by means of
one of its amendments, drew a distine-
tion and delineated between civil con-
tempt and criminal contempt. The
amendment provided that if the purpose
of the action the judge wished to obtain
was compliance with his order, in the
case of something to be done in the fu-
ture, failure to comply with the order
would constitute civil contempt; but if
the purpose was to punish for something
done in the past, failure to comply with
the judge’s order would constitute crim-
inal contempt.

The Senate amended the bill, as T have
stated, and returned the bill, as thus
amended, to the House of Representa-
tives. Then the House of Representa-
tives added the amendment which I be-
lieve violates the Constitution.

Mr. LANGER. I thank the Senator
from South Carolina.

Mr. THURMOND. It has been a
pleasure, I assure the distinguished Sen-
ator from North Dakota.

Mr. President, because of the author-
jtative place that Blackstone holds in
jurisprudence, I wish to quote him at this
time. Every lawyer respects Mr, Black-
stone. He said:

The trial by jury ever has been, and I
trust ever will be, looked upon as the glory
of the English law.

That is what Blackstone said about
trial by jury—that it is “the glory of the
English law.”
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Blackstone further said:

4And if it has been so great an advantage
over others in regulating civil property, how
much must that advantage be heightened
when it is applied to criminal cases. * * *
It is the most transcendent privilege which
any subject can enjoy, or wish for, that he
cannot be affected either in his property, his
liberty, or his person, but by the unani-
mous consent of 12 of his neighbors and
equals. A constitution, that I may venture
to affirm has, under Providence, secured the
just liberties of this Nation for a long suc-
cession of ages. And therefore a celebrated
French writer, who concludes, that because
Rome, Sparta, and Carthage have lost their

" liberties, therefore those of England in time

must perish, should have recollected that
Rome, Sparta, and Carthage, at the time
when their liberties were lost, were strangers
to the trial by jury.

In other words, Rome, Sparta, and
Carthage did not have trial by jury when
their people lost their liberties.

At another point, Blackstone further
declared his faith in trial by jury in these
words:

A competent number of sensible and up-
right jurymen; chosen by lot * * * will be
found the best investigators of truth and the
surest guardians of public justice. For the
most powerful individual in the State will
be cautious of committing any flagrant in-
vasion of another’s right, when he knows
that the fact of his oppression must be
examined and decided by 12 indifferent men,
not appointed till the hour of trial; and that,
when once the fact is ascertained, the law
must of course redress it. This, therefore,
preserves in the hands of the people that
share which they ought to have in the ad-
ministration of public justice.

Mr. President, that is what Mr. Black-
stone said. No brighter Jegal mind ever
shone in the brilliant galaxy of Anglo-
Saxon jurisprudence.

Mr. President, the wisdom of Black-
stone’s words is undeniable. The liberty
of every citizen must continue to be pro-
tected by the right of trial by jury. This
is not a right which applies to one person
and is denied to another. The Constitu-
tion makes no exception in its guaranty
of trial by jury to every citizen.

On May 9, 1857, Associate Justice
Brennan, of the United States Supreme
Court, delivered an address in Denver,
Colo. In that address, Justice Brennan
dealt with the subject of trial by jury,
and he made the following statement:

American tradition has given the right to
trial by jury a special place in public esteem.
that causes Americans generally to speak
out in wrath at any suggestion to deprive
them of it. * ¥ * One has only to remember
that it is still true in many States that so
highly is the jury function prized, that judges
are forbidden to comment on the evidence
and even to instruct the jury except as the
parties request instructions.

Mr. President, in my State the judge
charges the jury as to the law, but he
cannot comment on the facts. In some
States a judge is not even permitted to
charge the jury, unless the parties to the
suit request it.

I read further from the address by
Associate Justice Brennan, of the United
States Supreme Court: )

The jury is a symbol to Americans that
they are bosses of their Government. They
pay the price, and willingly, of the imper-
fections, inefficiencies and, if you please,
greater expense of jury trials because they
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put such store upon the jury system as a
guaranty of their liberties.

Mr, President, those are the words of
Associate Justice Brennan, in speaking
about jury trials. I do not know how he
could have stated the matter in much
stronger terms.

Mr. President, that statement by As-
sociate Justice Brennan is most signifi-
cant, to me, in that it comes from a mem-
ber of the present Supreme Court of the
United States. I shall not predict what
the Court may do when the question of
the constitutionality of the denial of
trial by jury, as embodied in the so-called
compromise, is presented to the Court.
However, I shall not be surprised if the
Court declares the bill to be unconstitu-
tional, because on June 10, 1957, in the
case of Reid against Covert, the so-called
military wives case, the Supreme Court
issued a strong opinion on behalf of trial
by jury. In that case the Court said—
and this is the Supreme Court of the
United States speaking:

Trial by jury in a court of law and in ac-
cordance with traditional modes of pro-
cedure after an indictment by grand jury has
served and remains one of our most vital
barriers to governmental arbitrariness.

Mr. LANGER. Mr. President, will the
Senator from South Carolina yield for a
question?

The PRESIDING OFFICER (Mr. KEN~
NEDY in the chair). Does the Senator
from South Carolina yield to the Senator
frem North Dakota?

Mr. THURMOND. I yield.

Mr. LANGER. If the Congress can
say to the people of the United States
that a Federal judge has absolute power
to forbid a jury trial if the sentence is
not more than 45 days in jail or a fine
of not more than $300, and if such a law
is held constitutional, what would there
be to stop a future Congress from chang-
ing the amounts to 10 times those—in
other words, let us say, to 450 days in
jail and a fine of $3,000, or even more?

As I see it, the distinguished Senator
from South Carolina is fighting for a
principle.

Mr. THURMOND. Exactly. ‘The
principle—not the exact amount of the
punishment or the exact amount of the
fine—is the important consideration in
this case.

Mr. LANGER. In other words, the
Senator from South Carolina is chiefly
concerned with the principle, rather
than with the exact amount of the pun-
ishment—whether it be 45 days in jail
or a fine of $300, or whether it be more
than that; is that correct?

Mr. THURMOND. Exactly.

Mr. LANGER. Certainly it is a fact
that the Congress should not give to any
Federal judge the power to levy fines of
$300 or to imprison for 45 days, without
a jury trial.

Mr. THURMOND. The Senator is
eminently correct. The Congress does
not have power to do it if it wants to.

Mr. LANGER. In my opinion, you cer=
tainly quoted excellent authority to sus-
tain that view:

Mr. THURMOND. I thank the Sena- -

tor very much.
These elemental procedural safe-
guards were embedded in our Constitu-
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tion to secure their inviolateness and
sanctity against the passing demands of
expediency or convenience,

And further:

If * * * the Government can no longer
satisfactorily operate within the bounds laid
down by the Constitution, that instrument
can be amended by the method which it
prescribes. But we have no authority to
read exceptions into it which are not there.

If the Constitution provided that a
Federal judge cculd give to a defendant
a jury trial if he wanted to do so, or to
refuse it if he wanted to do that, then
there would be authority for what the
House sent to the Senate. If the Con-
stitution provided that in cases of crim-
inal contempt defendants would be ex-
cepted from the jury trial, the House
would have been legally justified in pass-
ing what they did. But there is no ex-
ception {o the right of jury trial in the
Constitution or in the Bill of Rights.

The Constitution will first have to be
amended in order that this so-called
compromise bill, which has passed the
House and is before the Senate, can be
upheld.

I cannot say what the Supreme Court
will do, no one can say, but I do not see
how they could make any other holding
in view of the Constitution and the Bill
of Rights. That is certainly what may
be expected from the Court, in view of
the statement I just quoted from Jus-
tice Brennan, when it is called upon to
decide the constitutionality of part V of
H. R. 6127 as it has been. amended by
this so-called compromise.

Many claims have been made that this
is a bill to protect the individual’s right to
vote. The evidence proves that there
are more than adequate laws in all the
States to protect the right to vote. I re-
quested the Library of Congress to make
a study of the laws of the States by which
the right to vote is protected in each
State, and I spoke on them during the

night, starting with Alabama, and cov-.

ered every State, including Wyoming.

I cited the law and the section of the
code, including North Dakota and zall the
States. They all have laws to protect
the right to vote. In a few minutes, I
am going to cite a Federal section to
show that there is a Federal law already
on the subject; so, if a Federal law were
desired on the subject, we already have
one.

I think it is a matter that ought to be
left to the States, but if people disagree
about that, and if it is within the juris-
diction of the Federal Government, we
already have a statute on the subject.
But this bill is a violation of the Con-
stitution on the right to a jury trial ques-
tion, regardless.

Mr. LANGER. Will the Senator yield
for a question?

Mr. THURMOND. I yield.

Mr. LANGER. Would the Senator be
kind enough to read the statutes in South
Carolina and Mississippi, if he has them?

Mr. THURMOND. Many claims have
been made that this is a bill to protect
the individual’s right to vote. The evi-
dence proves that there are more than
adequate laws in all the States to protect
the right to vote. As to my own State
of South Carolina, I shall discuss at some
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length the constitutional and statutory
safeguards protecting a citizen’s right to
vote. I shall discuss them in a few
minutes. '

I do not know of a single case having
arisen in South Carolina in which a po-
tential voter has charged that he has
been deprived of his right to vote. Had
such an instance occurred, justice would
have been secured in the courts of South
Carolina. The Federal Government has
no monopoly over the administration of
justice.

Both white and Negro citizens exer-
cise their franchise freely in South Caro-
lina. Our requirements are not strin-
gent. South Carolina does not require
the payment of a poll tax as a prerequi-
site to voting.

When I was Governor of South Caro-
lina, on May 1, 1947, I recommended to
the State legislature that it repeal the
poll tax as a prerequisite to voting.

The legislature took favorable action
and submitted the question to a vote of
the people at the next general election,
which was in November 1948.

The people voted favorably on the
amendment, and then in January 1949,
or early in 1949, the legislature ratified
the action of the people. Our poll tax
was eliminated as a prerequisite to vot-
ing. So we have no poll tax in my State
as a prerequisite to voting. We have a
school tax, but no one has to pay to vote.
Moreover, registration is necessary only
once every 10 years. :

Proof that Negroes vote in large num-
bers in South Carolina—if proof is de-
sired—can be found in an article which
was published following the general elec-
tion in 1952 in the Lighthouse and In-
former, a Columbia (S. C.) Negro news-
paper. In its issue of November 8, 1952,
the Lighthouse and Informer discussed
the results of the election and declared
that: “Estimates placed the Negro votes
at between 60,000 and 80,000 who actu-
ally voted.”

This represents almost one-fourth of
the votes cast in that election. I did not
see an estimate of the Negro votes in the
1956 general election, but reports which
came to me indicated there was another
large turnout.

Mr. President, I shall now read the
provisions of the South Carolina Con-
stitution which protect a citizen’s right
to vote:

SouTH CAROLINA CONSTITUTION ELECTION

PROVISIONS
ARTICLE 1, SECTION 9. SUFFRAGE

The right of suffrage, as regulated in this
constitution, shall be protected by law regu-
lating elections and prohibiting under ade-
quate penalties, all undue infiuences from
power, bribery, tumult, or improper conduct.

ARTICLE 1, SECTION 10. ELECTIONS FREE AND

OPEN

All elections shall be free and open, and
every inhabitant of this State possessing the
qualifications provided for in this constitu-
tion shall have an equal right to elect offi-
cers and be elected to fill public office.
ARTICLE 2, SECTION §. APPEAL; CRIMES AGAINST

ELECTION. LAWS

Any person denied registration shall have
the right to appeal to the court of common
pleas, or any judge thereof, and thence to
the supreme court, to determine his right to
vote under the limitations imposed in this
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article, and-on such appeal the hearing shall-

be de novo, and the general assembly shall
provide by law for such appeal, and for the
correction of illegal and fraudulent registra-
tion, voting, and all other crimes against
the election laws.

ARTICLE 2, SECTION 8. REGISTRATION PROVIDED;
ELECTIONS; BOARD OF REGISTRATION; BOOKS
OF REGISTRATION
The general assembly shall provide by law

for the registration of all qualified electors,

and shall prescribe the manner of holding
elections and of ascertaining the results of
the same: Provided, At the first registration
under this constitution, and until the first
of January 1898, the registration shall be
conducted by a board of three discreet per-
sons in each county, to be appointed by the
Governor, by and with the advice and con-
sent of the senate. For the first registration
to be provided for under this constitution,
the registration books shall be kept open for
at least 6 consecutive weeks; and thereafter
from time to time at least 1 week in each
month, up to 30 days next preceding the first
election to be held under this constitution.

The registration books shall be public rec-

ords open to the inspection of any citizen

at all times.

ARTICLE 2, SECTION 15. RIGHT OF SUFFRAGE FREE

No power, civil or military, shall at any
time interfere to prevent the free exercise
of the right of sufirage in this State.

In addition to these general provisions
of the constitution protecting the right
to vote, I shaH now read specific statu-
tory provisions contained in the South
Carolina Code. I believe it is especially
appropriate that I do so in view of the
fact that it has been charged that South
Carolina, as well as other States, has
failed to protect the right of citizens to
vote.

The charge is false. The right of every
citizen to vote in South Carolina is pro-
tected, and I want the REcorp to be
clear; therefore, I cite the following
provisions.of law in South Carolina:

SourxE CAROLINA CODE—TITLE 23
23—73, APPEAL FROM DENIJAL OF REGISTRATION

The boards of registration to be appointed
under, section 23-51 shall be the judges of
the legal qualifications of all applicants for
registration. Any person denied registration
shall have the right of appeal from the de-
cision of the board of registration denying
him registration to the court of common
pleas of the county or any judge thereof
and thence to the supreme court.

23—74. PROCEEDINGS-IN COURT OF COMMON PLEAS

Any person denied registration and de-
siring to appeal must, within 10 days after
written notice to him of the decision of the
board of registration, file with the board a
written notice of his intention to appeal
therefrom. Within 10 days after the filing
of such notice of intention to appeal, the
board of registration shall file with the clerk
of the court of common pleas for the county
the notice of intention to appeal and any
papers in its possession relating to the case,
together with a report of the case if it
deem proper. The clerk of the court shall
file the same and enter the case on a special
docket to be known as Calendar No. 4. If
the applicant desires the appeal to be heard
by a judge at chambers he shall give every
member of the board of registration 4 days’
written notice of the time and place of the
hearing. On such appeal the hearing shall
be de novo. -

23—75. FURTHER APPEAL TO SUPREME COURT

From the decision of the court of com-
mon pleas, or any judge thereof, the appli-
cant may further appeal to the supreme
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court by filing a written notice of his in-
tention to appeal therefrom in the office
of the clerk of the court of common pleas
within 10 days after written notice to him
of the filing of such decision and within
such time serving a copy of such notice on
every member of the board of registration.
Thereupon the clerk of the court of com-
mon pleas shall certify all the papers in the
case to the clerk of the supreme court within
10 days after the filing of such notice of
intention to appeal. The clerk of the su-
preme court shall place the case on a special
docket, and it shall come up for hearing
upon the call thereof under such rules as
the supreme court may make,

I do not know of any other State which
gives this protection. '

If such appeal be filec. with the clerk of
the supreme court at a time that a session
thereof will not be held between the date of
filing and an election at which the applicant
will be entitled to vote if registered the chief
justice or, if he is unable to act or disquali-~
fied, the senior associate justice shall call an
extra term of the court to hear and deter-
mine the case.

The supreme court will be called to-
gether to hear one man’s case on appeal.
What more can we do than that? We
have, first, the board of registration;
next the court of common pleas, and
then the supreme court. The supreme
court will hold an extra session, if neces-
sary, to hear the appeal, and even if
there is only one man who feels that he
has been disenfranchised, or disqualified,
for any reason, to receive a registration
certificate.

23—-100. RIGHT TO VOTE

No elector shall vote in any polling precinct
unless his name appears on the registration
books for that precinct. But if the name of
any registered elector does not appear or in-
comrectly appears on the registration books
of his polling precinct he shall, neverthe-
less, be entitled to vote upon the production
and presentation to the managers of election
of such precinct, in addition to his registra-
tion certificate, of a certificate of thé clerk
of the court of common pleas of his county
that his name is enrolled in the registration
book or record of his county on file in such
clerk’s office or a certificate of the secretary
of state that his mame is enrolled in the
registration book or record of his county on
file in the office of the secretary of state.

In other words, if he loses his certifi-
cate, or has any trouble with the board—
the books are filed there—if his name is
on the book, the clerk will give him a
certificate. If it is not there, he can
even go to the secretary of state at
Columbia, if there is any local prejudice
or other trouble. He can go to the
State capital, and obtain a certificate
from the secretary of state. That is
the protection we give, We have some
others.

23—349. VOTER -NOT TO TAKE MORE THAN 5
MINUTES IN BOOTH; TALKING IN BOOTH,
ETC.

No voter, while receiving, preparing, and
casting his ballot, shall occupy a booth or
compartment for a longer time than 5 min-
utes. No voter shall be allowed to occupy &
booth or compartment already occupied by
another, nor to speak or converse with any-
one, except as herein provided, while in the
booth. After having voted, or declined or
failed to vote within 5 minutes, the voter
shall immediately withdraw from the voting
place and shall not enter the polling place
again during the election.

[ U
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23-350. UNAUTHORIZED PERSONS NOT ALLOWED
WITHIN GUARDRAIL; ASSISTANCE
No person other than a voter preparing
his ballot shall be allowed within the guard-
rail, except as herein provided. A voter who
is not required to sign the poll list himself
by this title may appeal to the managers for
assistance and the chairman of the managers
shall appoint one of the managers and a
bystander to be designated by the voter to
assist him in preparing nis ballot.

Mr. LANGER. Mr. President, will the
Senator yield for a question?

Mr. THURMOND. I am glad to yield.

Mr. LANGER. A little while ago the
distinguished Senator said that he had
before him the election laws of all 48
States. .

Mr. THURMOND. That is true.

Mr. LANGER. Are not the laws of
South Carolina more liberal than those
of other States?

Mr. THURMOND. I think they are
more liberal with respect to voting. T
think we have gone further than have
most of the other States. We repealed
the poll-tax requirement. We have
given every opportunity to everyone to
vote. I do not know of anyone in my
State today who is denied the right to
vote if he wishes to vote. :

Our requirements are not too severe.
The only requirement is that the voter
must be able to read or write the Con-
stitution. The Constitution was used in
order to have reference to some docu-
ment. Anyone who can read and write
can read the Constitution as well as he

-can read anything else. Or if he can-
not do that, he must own $300 worth of
© property. If he meets either require-
ment, he can vote.-

Mr. LANGER. The Senator stated
that there was a Federal Iaw in this con-
nection.

Mr, THURMOND. Yes.

Mr. LANGER. May we have the Fed-
eral statute read?

Mr. THURMOND. MTr. President, the
Senator from North Dakota has just
asked me about the Federal law on the
books with regard to voting. I should
like to have the Senator from North Da-
kota and other Senators hear this. I
ask the distinguished Senator from
South Dakota [Mr. Case] and other Sen-
ators to listen to the statute I am about
to read. Last night I made the point
that every State in the Union has laws
on this subject. Of course, if the Sen-
ator from South Dakota has already
made up his mind, I do not wish to take
his time. Will he give me his attention
for just a moment?

Mr. CASE of South Dakota. The Sena-
tor from South Dakota is listening.

Mr., THURMOND. I do not wish to
take the Senator’s time if his mind is
made up. But if his mind is open, I
want him to hear this. .

I made the statement last night that
every State in the Nation has statutes
to protect the right to vote. I called
upon the Library of Congress to com-
pile those statutes, and I read them into
the Recorp. They will be found in my
speech. Starting with Alabama and go-
ing through Wyoming, every State has
laws protecting the right to vote.

But some people say that we need Fed-
eral laws. I do not believe many people
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know that we have Federal statutes on
the subject. For some reason or other
they must have overlooked them. I wish
to read the Federal law at this time to
show that there is a Federal law on the
statute books. It is designated as sec-
tion 594 of chapter 29, title 18, of Crimi-
nal Code and Criminal Procedure. It
reads as follows:
594. INTIMIDATION OF VOTERS

Whoever intimidates, threatens, coerces, or
attempts to intimidate, threaten or coerce,
any other person for the purpose of inter-
fering with the right of such other person
to vote or to vote as he may choose, or of
causing such other person to vote for, or not
to vote for, any candidate for the Office of
President, Vice President, presidential elec-
tor, Member of the Senate, or Member of
the House of Representatives, Delegates or
Commissioners from the Territories and
possessions, at any election held solely or in
part for the purpose of electing such candi-
date, shall be fined not more than $1,000 or
imprisoned not more than 1 Yyear, or both.
(June 25, 1948, ch. 645, sec. 1, 62 Stat. 720.)

If anyone intimidates, threatens, or
coerces another with respect to voting, or
with respect to how he wishes to vote, or
for the purpose of interfering with his
right to vote, or to vote for whomever he
chooses, there is a Federal statute under
which a Federal judge can send him to
jail for 1 year, or fine him $1,000. There
is already a Federal statute on the sub-
Jject. So why pass the bill coming from
the House, or any other bill to provide
the right to vote?

The statute which I have just read is
a criminal statute. It enables the Fed-
eral Government, if it wishes to protect
the right to vote, to protect any man’s
right to vote, because it can put g man
in jail for as long as 1 year, or fine him
$1,000 if he interferes with the right of
anyone to vote.

The only difference is that this is a
criminal statute, and if a3 man were
prosecuted under this statute he would
get a jury trial. If we believe in the
Constitution and in jury trials, we want
to preserve that right anyway. The
Constitution is clear on the question of
jury ftrials. Article III, section 2, is
specific on it. The Bill of Rights con-
tains several references to it. The sixth
amendment, in the Bill of Rights, is di-
rectly to the point.

I have before me a decision—I do not
know whether the Senator heard it or
not—which upholds the contention that
criminal contempt is a crime. If crimi-
nal contempt is a crime, then a man is
entitled to a trial by jury under the Con-
stitution of the United States if he is
charged with criminal contempt.

If there have been complaints to the
Federal Government in any State of the
Nation about people not being allowed to
vote, why has not the Justice Depart-
ment taken action under the statute to
which I have just referred, and put
offenders behind bars or fined them if
they interfered with the right of other
people to vote?

The Federal Government has the
power to do it.
to have more power. The accused should
have a jury trial. Thisis g free country.
The mere fact that a jury returns a ver-
dict which one of the parties may not

It is not necessary for it
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like is no excuse for abolishing th= jury
trial. ’

Either the Federal Government is not
doing its duty in protecting people who
have complained to it that they could not,
vote for one reason or another, or that
voting has been interfered with for one
reason or another, and has not given the
proper protection to those people who
complained to it, or there have been no
complaints.

If there have been any complaints, it
was the duty of the Department of Jus-
tice to take action, and they could take
action under the statute I have cited.
There is no use beating about the bush
and saying there is a duty to pass a right
to vote bill. There is such a law on the
statute books. Every State in the Union
has such a law. The United States Code
contains a provision protecting the right
to vote. Let the Attorney General en-
force this statute I have cited. If he has
received any complaint from South Caro-
lina. about any man not voting, or has
received a complaint from any other
State, it is his duty to take action under
the statute, and see that the one who
interferes is punished. He can be put in
jail for a year or fined $1,000.

Mr. President, T am merely desiring to
call this to the attention of Senators
who are in the Chamber at this time, be-
cause so many of them do not seem to
understand that we now have a Federal
law on the books, section 594, which pro-
vides for the protection of voting rights.
I do not know how it could be made any
stronger.

The Senator from North Dakota was
asking about the South Carolina statute.
I read from the statutes:

" After the voter’s ballot has been. prepared
the bystander so appointed shall immediately
leave the vicinity of the guard rail.

23-656. PROCURING OR OFFERING TO PROCURE

VOTES BY THREAT

" At or before every election, general, special,
or primary, any person who shall, by threats
or any other form of intimidation, procure
or offer or promise to endeavor to procure
another to vote for or against any particular
candidate in such election shall be guilty
of a misdemeanor and, upon conviction, shall
be fined not less than $100 nor more than
$500 or be imprisoned at hard labor for not
less than 1 month nor more than 6 months,
or both by such fine and such imprisonment,
in the discretion of the court.

23-567. THREATENING OR ABUSING VOTERS, ETC.

If any person shall, at any of the elections,
general, special, or primary, in any city,
town, ward, or polling precinct, threaten,
mistreat, or abuse any voter with a view to
control or intimidate him in the free exer-
cise of his right of suflrage, such offender
shall, upon conviction thereof, suffer fine
and imprisonment, at the discretion of the
court.

23-658. SELLING OR GIVING AWAY LIQUOR
WITHIN 1 MILE OF VOTING PRECINCT

It shall be unlawful hereafter for any per-
son to sell, barter, give away, or treat any
voter to any malt or intoxicating liquor
within 1 mile of any voting precinct during
any primary or other election day, under a
a penalty, upon conviction thereof, of not
more than $100 nor more than 30 days im-
prisonment with labor. All offenses against
the provisions of this section shall be heard,
tried, and determined before the court of
general sessions after indictment. .
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23-659. ALLOWING BALLOT TO BE SEEN,
IMPROPER ASSISTANCE, ETC.

In any election, general, special, or
primary, any voter who shall (a) except as
provided by law, allow his ballot to be seen
by any person, {b) take or remove.or attempt
to take or remove any ballot from the polling
place before the close of the polls, (¢) place
any mark upon his ballot by which it may
be identified, (d) take into the election
booth any mechanical device to enable him
to mark his ballot or (e) remain longer
than the specified time allowed by law in
the booth or compartment after having been
notified that his time has expired and re-
quested by a manager to leave the compart-
ment or booth and any person who shall (2)
interfere with any voter who is inside of
the polling place or is marking his ballot,
(b) unduly influence or attempt to influence
unduly any voter in the preparation of his
ballot, (c) endeavor to induce any voter to
show how he marks or has marked his ballot
or (d) aid or attempt to aid any voter by
means of any mechanical device whatever
in marking his ballot shall be fined not
exceeding $100 or be imprisoned not ex-
ceeding 30 days.

23—667. ILLEGAL CONDUCT AT ELECTIONS

GENERALLY

Every person who shall vote at any gen-
eral, special, or primary election who is not
entitied to vote and every person who shall
by force, intimidation, deception, fraud,
bribery or undue infiuence obtain, procure,
or control the vate of any voter to be cast
for any candidate or measure other than as
intended or desired by such voter or who
shall violate any of the provisions .of this
title in regard to general, special, or primary
elections shall be punished by a fine of not
less than $100 nor more than $1,000 or by
imprisonment in jail for not less than 3
months nor more than 12 months or both,
in the discretion of the court.

Mr. President, I believe what I have
read covers the constitutional provisions
and the statutory provisions. Does not
the Senator from North Dakota think
those provisions add to the protection of
voters?

Mr. LANGER. Will the Senator be
kind enough to repeat the Federal stat-
ute?

The PRESIDING OFFICER (Mr. HOL-
1AND in the chair). Does the Senator
from South Carolina yield to the Sen-
ator from North Dakota?

Mr. THURMOND. I yield for a ques-
tion.

Mr. LANGER. T am particularly in-
terested in where the Federal statute
states that one can be both fined and
imprisoned.

Mr. THURMOND. It says “or both.”

Whoever intimidates, threatens, coerces,
or attempts to intimidate, threaten or coO-
erce, any other person for the purpose of
interfering with the right of such other per-
son to vote or to vote as he may choose, or
of causing such other person to vote for, or
not to vote for, any candidate for the office
of President, Vice President, presidential
elector, Member of the Senate, or Member of
the House of Representatives, Delegates or
Comumissioners from the Territories and
possessions, at any election held solely or in
part for the purpose of electing such candi-
date, shall be fined not more than $1,000
or imprisoned not more than 1 year, or both.

‘But such person can get a jury trial,
though. In other words, that is just an-
other crime. It is like when a man is
charged with murder or any other crime.

He will have a jury trial. If he is
found guilty, then the judge can sentence
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him to $1,000 or 1 year in prison, or both.
That is & strong statute.

Mr. LANGER. I want to thank the
distinguished Senator for bringing that
to the attention of the Senator from
North Dakota.

Mr. THURMOND. The Senator is en-
tirely welcome.

T think it is a statute that a good many
people may have overlooked. There has
been so much talk about the right to vote
and people not having the right to vote
protected until I thought the Senate and
the people of the Nation ought to know
that not only every -State has laws pro-
tecting the right to vote, but the Fed-
eral Government also has on the statute
books a statute protecting the right to
vote. As I stated, that is section 594,
of chapter 29, title 18, Criminal Code
and Criminal Procedure.

Mr. President, the provisions of the
South Carolina constitution and the
provisions of the South Carolina stat-
utes, which I have just read, prove the
absolute lack of necessity for additional
protection of the right to vote in my
State.

Mr. LANGER. Mr. President, will
the Senator yield further?

The PRESIDING OFFICER. Willthe
Senator yield to the Senator from North
Dakota?

Mr. THURMOND. I will be glad to
yield to my ‘distinguished friend.

Mr. LANGER. For a question?

Mr. THURMOND. For a question.

Mr. LANGER. Have there been any
decisions by the South Carolina Supreme
Court on any of the statutes which the

distinguished Senator has read?

Mr. THURMOND. I do not recall
offhand that any cases have gone to the
supreme court. In our State everybody
registers and votes who wants to, and 1
guess that is probably the reason there

_have been no cases taken to the supreme

court.
Mr. LANGER. I thank the Senator.

Mr. THURMOND. The Senafor is

‘welcome.

Mr. President, also, the summary of
the laws of other States, which I have
requested to be printed in the RECORD
at the conclusion of my remarks, prove
there is no necessity for greater protec-
tion of the right to vote in any other
State.

The claim that this is a right to vote
bill is completely without foundation.
If the advocates of this so-called civil-
rights bill' want to deny the right of
trial by jury to American citizens, they
should proclaim their objective and seek
to remove the guaranty of trial by jury
from the Constitution. They should fol-
low constitutional methods. Then the
people of this Nation would not be mis-
led, as some have been, to think that
. R. 6127 would give birth to a right to
vote for anybody—a right already held
by those it purports to help.

Mr. President, I also object to part I
of this bill which would create a Com-
mission on Civil Rights. To begin with,
there is absolutely no need or reason for
the establishment of such a commission.
If there were any necessity for an in-
vestigation in the field of civil rights, it
should be conducted by the States, or by
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an appropriate committee of thé Con-
gress within the jurisdiction held by the
Congress. :

The Congress should not delegate its
authority to a commission. In such a
delicate and sensitive area, the Con-
gress should proceed with great deliber-
ation and care. There is no present in- -
dication that any such study will-be
needed in the foreseeable future.

The establishment of a commission as *
proposed in this bill is most unwise.

Section 104 (a) of part I provides the
Commission shall—

(2) study and collect information con-
cerning legal developments constituting a
denial of equal protection of the laws under
the Constitution; and

(3) appraise the laws and policies of the
Federal Government with respect to. equal
protection of the laws under the Consti-
tution.

These two paragraphs provide the
Commission with absolute authority to
probe into and to meddle into every
phase of the relations existing between
individuals, limited only by the imagi-
nation of the Commission and its staff.

The Commission can go far afield
from a survey on whether the right to
vote is protected. Through the power
granted in the paragraphs I have cited,
the Commission could exert its efforts
toward bringing about integration of
the races in the schools and elsewhere.
Tt would be armed. with a powerful
weapon when it combined its investiga-
tive power and its authority to force
witnesses to answer guestions. . -

I do not believe the people of this
country realize the  almost unlimited
powers of inquiry which would be placed

in the hands of this political Commis-

sion. I do not believe the people of this
country want to have such a strong-
arm method of persuasion imposed upon
them. Section 105 (f) of part I pro-
vides that “subpenas for the attendance
and testimony of witnesses or the pro-
tection of written or other matter may
be issued in accordance with the rules
of the Commission.”

This is .an unsual grant of authority.
Many of the committees and special
committees of the Congress do not have
this power. The Truman Commission
on Civil Rights did not have it. The sub-
pena is a punitive measure, generally
reserved for penal process whereby
powers are granted to force testimony
which would not otherwise be available.
If the proposed Commission were simply
a factfinding commission and non-
political, the extreme power to force
testimony by the use of a subpena would
not be needed. The power of subpena
in the hands of a political commission
and the additional power to enforce its
subpenas by court order diverge from
the authority usually held by traditional
factfinding groups.

There are several grounds for serious
objection to section 104 (a) of part L
This section permits complaints to be
submitted to the Commission for investi-
gation, but it does not require the person
complaining to have a direct interest in
the matter. Mr. LANGER, I should like
to have the Senator hear this. This
means, of course, that any meddler
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can inject himself into the relation-
ship existing between other .persons.
It opens the door for fanatics to stir
up trouble ‘against innocent people,
to involve neighbor against neighbor.
This section opens. the door wide for
such organizations as the NAACP, the
ADA, and others, to make complaints to
the Commission with little or no basis
for doing so. If an NAACP official in
Washington made a complaint against a
citizen of South Carolina, the South
Carolina citizen would not have the op-
portunity of confronting his accuser un-
less the accuser appeared voluntarily.

- Although part I requires sworn allega-
tions to the Commission, there is no re-
quirement that testimony taken by the
Commission be taken under oath. Fail-
ure to make all witnesses subject to per-
jury prosecutions by -placing them under
oath would certainly make the testi-
mony of little value. The Commission
might adopt a rule to require sworn
testimony, but this should not be left to
the discretion of the Commission. It
should be written into law.

There are many other objections to
part I which were pointed out during
the debate, before the Senate passed its
version of the bill. I shall not go into
them further at this time.

Part II of the bill provides for the
appointment of an additional Assistant
"Attorney ‘General in the Justice Depart-
ment. Since the Justice Department
already has a section to handle civil~
rights cases, there is no reason to create
this new ‘position. The creation of a
new division would require many addi-
tional attorneys and other employees-in
the Justice Department. The Depart-
ment has not disclosed how many addi~-
tional lawyers, clerks, and stenographers
it would plan to employ.

A civil-rights division in the Justice
Department is not needed, because there
is no indication that there will be any
increase in the number of -civil-rights
cases which are now being handled by
a section in the Department.

The Attorney General had a’ most
difficult time trying to show that an
additional Assistant Attorney General
was needed; in fact, he failed complete-
ly in his efforts to do so. As a matter
of fact, even those who have advocated
passage of H. R. 6127 have been forced
to admit time after time that conditions
relating to civil-rights matters have
been steadily improving all over the
country. Since conditions have im-
proved and since there is no indication
that conditions will change—unless the
Attorney General and the Civil-Rights
Commission create trouble—there is ab-
solutely no justification for the appoint-
ment of an additional Assistant Attorney
General in charge of a Civil Rights Divi-~
sion of the Justice Department.

Part III of the bill, as originally writ-
ten—which was completely obnoxious—
was removed. I have several times stat-
ed my views on part IV. I object to its
grant of dictatorial power to the Attor-
ney General. The Congress should
never agree to place such authority in
the hands of any one official of the
Government.

Another particularly obnoxious pro-
vision-is found in section 131 (d) which
reads as follows:

(d) The district courts of the United
States shall have jurisdiction of proceedings
instituted pursuant to this section and shall
exercise the same without regard to whether
the party aggrieved shall have exhausted
any administrative or other remedies that
may be provxded by law.

Mr. LANGER. Mr: President, will the
Senator from South Carolina y1e1d to
me?

The PRESIDING OFFICER (Mr. HoL-
LAND in the chair). Does the Senator
from South Carolina yield to the Sen-
ator from North Dakota?

“Mr. THURMOND. - I shall be glad to
yield for a question.

Mr. LANGER. AsI understand, in the
case of the existing section 594, during
all these years the Attorney General of
the United States has had the power to
enforce that section, and he has had the
assistance of the United States attorneys
in every State of the Union, and they
have had the help of their assistants; is
that correct?

Mr. THURMOND. That is correct.

Mr. LANGER. In some of the States
there atre eastern districts, northern dis-
tricts, southern districts, and western
districts—for instance, as in the case of
New York; is that correct?

Mr. THURMOND. That also is cor-
rect.

Mr. LANGER. And each of those dis~
tricts has United States attorneys and as-
sistant TUnited States attorneys and
‘United States marshals; is that correct?

Mr. THURMOND. That is correct.

Mr. LANGER. So all the necessary
machinery for the enforcement of .sec-
tion 594, to protect the voting right of
any citizen of the United States who may
have had his voting right denied, has
been in existence all during this period
of time; is that correct?

Mr. THURMOND. That is correct.

Mr. LANGER. Can the distinguished
Senator from South Carolina name a
single case in which the Attorney General
of the United States has tried to en-
force any of these statutes?

Mr. THURMOND. In reply to the
question of the distinguished Senator, I
will say that I do not know about the
situation in other States: but as for the
situation in my own State, I have not
heard of such a case. However, I can

-see why that would be; I can understand

why probably there would not be any
such cases in South Carolina. That is
because anyone in South Carolina who
wishes to register to vote, has no trouble
doing so. But I have not heard that any
cases of this sort have been brought in
other States. Such cases may have been
brought in other States, but I have not
heard of any.

Mr. LANGER. Will the Senator from
South Carolinga yield further?

Mr. THURMOND. I shall be pleased
to yield for a question.

Mr. LANGER. I wish to ask what
additional power the Attorney General
will have, if a new Assistant Attorney
General is appointed, inasmuch as the
Attorney General already has the help
of other Assistant Attorneys General and
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the help of United States attorneys,
whose appointments have to be ap-
proved by the Senate; they cannot be
appointed until the Congress has con-
sented to the appointments.

Mr. THURMOND. In reply to the
question asked by the Senator from
North Dakota, I would say that I see no
need for an additional Assistant Attor-
ney General-—who, if appointed, would
receive a large salary. I see no need for
the appointment of an additional Assist-
ant Attorney General, because the De-
partment of Justice already has a civil-
rights section; and there has been no
evidence of any need for a big division,
similar to- the one now proposed to be
created. I -think the establishment of

such a division would simply mean the -

payment of more salaries and a larger
Federal payroll and more taxes on the
backs of the American people.

Mr. LANGER. Mr. President, will the
Senator from South Carolina yield for
a further question?

Mr. THURMOND. I yield for a ques-
tion.

Mr. LANGER. In other words, there
has never been a time when, under pres-
ent law, the Department of Justice could
not have presented a case of that sort
before a grand jury, if the Department
had wished to do so; is that correct?

Mr. THURMOND. Exactly. If there
had been any complaint in either North
Dakota or South Carolina, let us say, to
the effect that someone had not been
able to vote, although he was eligible to
vote, all the Department of Justice
would have had .to do would have been
to have the United States attorneys in
those States look into the matter and
take whatever action would have been
appropriate under the circumstances.

Mr. LANGER. I thank the Senator
from South Carolina.

Mr. THURMOND. I thank the Sen-
ator from North Dakota for his ques-
tions.

Mr. President, a moment ago I read
the provisions of section 131 (d). It
simply means that the district courts
can, under that provision, bypass the
State procedures, the administrative
remedies under the State laws, and can
take action, and thus can cause much
tension, embarrassment, and trouble, al-

though it is not necessary to do so. If-

anyone cannot obtain justice through
the administrative remedies of his
State, then of course he will be able to
go to the district attorneys, and they can
prosecute under the Federal statute I
have just read. But the use of the ex~
isting remedies under the State laws
should first be required—which is the
usual procedure one would follow.

No legitimate reason has been .pre-
sented as to why administrative reme-
dies and remedies provided in the courts
of the States should not be exhausted
prior to having Federal district courts
take jurisdiction in cases of election-law
violations.

In other words, I believe in letting the
States run their business, if they will.
A Federal statute already is in existence;
and if there is need to use it, it can be
used. But why not let the States handle
the matter of voting and the other mat-
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ters-which are reserved o them under
the Constitution? Let the States handle
them. Then, if the States fail to do so
or if they fall down in the performance
of their duty, section 594 is in existence,
and it can be used as a hammer with
which-they can be clubbed to death, if
need be.

The present proposal could be a step
toward future elimination of the State
courts altogether. I do not believe the
Congress has, or should want, the power
to strip our State courts of authority,
and to vest it in the Federal courts.
Some of the advocates of H. R. 6127
spoke strongly on behalf of the Federal
courts, during the debate on the jury-
trial amendment. I wish they were
equally as vehement in their defense of
our State courts. -

There is no reason to permit an indi-
vidual to bypass the administrative
agencies of his own State and the. courts
of his own State in favor of a Federal
court when the matter involved is prin-
cipally a State matter. If a person
should be dissatisfied with the results
obtained in the State agency and courts,
he could then appeal from the decision.
But until he has exhausted established
remedies, he should not be permitted
to bypass them. That is the point I
made just a few minutes ago.

1 shall not go into further details with
reference to the provisions of this part
of the bill, but I am just as strongly op-
.posed to it as I was when it was first
introduced. I shall continue to oppose
such grants of power to the Attorney
General or to any other official.

Mi. President, I based my opposition
to H. R. 6127 throughout its considera-
tion in the Senate on three principal
points. I am convinced the bill is un-~
constitutional in several respects which
I have cited. T know that it is unneces-
sary because the right to vote is fully
protected in every State and under the
laws of the United States where ap-
plicable. -

Finally, I know that the enactment of
such legislation is extremely unwise.
It is unwise because the sure result of
passing this bill would be to destroy a
great deal of the good feeling existing
between the white and the Negro races,
not only in the South but in every com-
munity where a substantial number of
Negroes live. Nothing would be gained,
but much would be lost. )

The Civil Rights Commission, by using
its powers to attempt to force integra-
tion of the races, is bound to create sus-
picion and tension between the races to
an even greater degree than the suspi-
cion and tension which was created by
the 1954 Supreme Court decision in the
school segregation cases.

Unbiased persons who are familiar
with the segregation problem, and who
observed the detrimental result of the
Supreme Court decision, know that a
traveling investigation commission and

-.5, meddling Attorney General could
bring about chaos in racial relations.

The chaos would not be confined to
the South because the provisions of this
pill will apply to every citizen in every
‘State. However, the Attorney General,
in exercising the discretion granted him,
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along -with - the extraordinary -powers
also granted him, must be expected to
confine his investigations and his court
actions to the States of the South.

The South has often been derided and
condemned on charges of sectionalism,
but if the advocates of this legislation
believe they will create greater unity
instead of greater division in this coun-
try by the enactment of this bill, they
are entirely mistaken.

George Washington in his Farewell
Address used his strongest language
against those who would divide our
country and urged a unity of spirit. He
said:

In contemplating the causes which may
disturb our Union, it occurs, as a matter
of serlous concern, that any ground should
have been furnished for characterizing
parties by geographical discriminations~—
northern and southern,.Atlantic, and west-
ern—whence designing men may endeavor
to excite a belief that there is a real dif-
Tference of local interests and views. One of
the expedients of party to acquire influence
within particular districts is to misrepresent
the opinions and aims of other districts.
You cannot shield yourselves too much
against the jealousies and heartburnings
which. spring from these misrepresentations;
they tend to render alien to each other those
who ought to be bound together by fra-

“ternal affection.

H. R. 6127 is a blueprint for suspicion,
confusion, and disunity.

The laws of the Nation are dependent
upon the customs and traditions of the
people. Unless law is based upon the
will of the people, it will not meet with
acceptance.

Government in this country derives
no power except the power coming from
the people. Laws which are not based
on the Constitution, which is the basic
statement of the will of the people, can-
not be justified on any ground.

Mr. President, when there is so much
‘evidence that this bill is unconstitu-
‘tional, unnecessary, and -unwise, it
should never be approved. Force may
subjugate the human body, but force
by itself can mever change the human
mind. Laws, like leaders, must be of
the people, by the people, and for the
‘people. .

H. R. 6127 fails to measure up by any
standard. It should be rejected. I ap-
peal to every Member of this body who
‘believes in constitutional government
and the sovereignty of the people to
vote against this bill.

Mr. President, this bill, as I have stated
‘before, has been widely called a right-to-
vote bill. That is a completely mislead~
ing term. The bill, as I have stated, in
my opinion, is unnecessary because we
have laws in every State to protect the
right to vote. We have laws by the Fed-
eral Government to protect the right to
vote. In the sections I have cited, a man
can be punished severely for any inter-
ference with the right to vote.

(Af this point Mr. TrURMOND yielded to
Mr. JounsoN of Texas and other Sena-
tors, who requested the transaction of
certain business, all of which appears in
the RECORD .following Mr. THURMOND’S
speech.)
~ Mr. THURMOND. Mr. President, we
have.the finest Nation in the world. We
have the finest Government in the world.

who they were.
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In 1787 our forefathers-met in Phila-
delphia and wrote a-document called the
Constitution. It was simply a compact

between the States. Our forefathers
came to this country to get away from

tyranny. They had been punished many

times without juries. They had been de-
nied the right to worship as they pleased.
They have been denied the right of free-
dom of speech. They had been denied
the right of assemblage. They had been
denied the right to petition the govern-
ment, and they had been denied many
other rights which we take as a common-
place in this country. They came here to
enjoy the benefits of the Government
they would establish to- provide -them
those rights. After the States operating
as colonies for a while felt the need of a
central government for purposes of na-
tional defense, for purposes of commerce,
for purposes of postal service, trade, and
other reasons, they decided to form a
union. They met in Philadelphia in 1787,
and with deputies from all the 13 States

attending that conferential meeting, all

except Rhode Island—at that {ime
Rhode Island was in the hands of radi-
cals and ignored the whole proceeding—

_all with the exception of that one State,

had deputies at the Constitutional Con-
vention.
They wrote a document to delegate

certain of their powers—there were

States before there was a Federal union,

.of course—to the Federal Government

for the purpose of forming a union and
a central government which could do
certain things for the States better than

they themselves could do them.

At that convention there was a very

.difficult situation. The delegates had to

start from scratch; so to speak, to write
the basic law for a new mnation. Much
discussion and debate occurred there, but
after working together for several
months in Philadelphia they finally ar-
rived at a document, or a compact, which

was signed by the representatives of the

States, delegating certain powers to the
Central Government.

Three of the delegates attending the
convention were not pleased, and did not
sign it. I believe I stated this morning
They were George
Mason, of Virginia; John Randolph, of

Virginia; and Elbridge Gerry, of Massa~

chusetts. The other delegates signed
their names, except one, who left, but
had his friend sign it.

The document was then presented to
the States for ratification. Within due
time ratification was had, but there was
considerable opposition at the conven-
tion, and when the question of ratifica-
tion arose, the main objection which was
raised was that there was not spelled out
in the Constitution a bill of rights. Some
of the most powerful leaders in the States
opposed ratification for that reason.
Those who did not sign in Philadelphia
opposed it chiefly, I understand, for that
reason.

The Bill of Rights is a document which
we cherish. The Bill of Rights is the
finest civil-rights bill in the world. The
Bill of Rights is a genuine civil-rights
bill. ‘That document provides us with
the fundamental civil rights which we
enjoy in this country today.
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One of the bases of the Bill of Rights—

and I like to call it the heart of the
Bill of Rights—is the right of trial by
jury. In the Bill of Rights, the sixth
amendment is a trial-by-jury amend-
ment, It provides specifically that any
person charged with a crime shall be
tried by a jury. I have previously
brought out today that criminal con-
tempt is a crime, and therefore, since it
is a crime, a person charged with crim-
inal contempt is entitled to a trial by
jury. :
The bill which passed the House is a
compromise, as most legislationis. Some
people may have felt that that was the
best the House and Senate could do, be-
cause the conferees got together and
reconciled the differences between the
two Houses. Ordinarily that principle
would be sound in connection with legis-
‘lation, -but it is not sound here, because
the effect of the so-called compromise
would be to violate the Constitution of
the United States.

If the so-called compromise had pro-
vided that a judge, in his discretion,
could try a man for criminal contempt,

"I would have opposed it just as much

if no punishment whatever were in-
volved, because the Constitution says
that a man is entitled to a trial by jury
when he is prosecuted for a crime. There
is no discretion in the Constitution.
"There is no proviso in the Constitution.
There is no exception in the Constitu-
tion. The Const:tutmn is perfectly clear
on that point.

If the punishment provided in the bill
in the House had called for 1 day’s im-
prisonment, or a fine of $1, I would be
just as bitterly opposed to it. The Con-
stitution of the United States provides
that if a man is charged with a crime he
is entitled to a jury trial. Under the
decision which I have cited here twice
today, I believe, holding that criminal
contempt is a crime, it is clear that a
man charged with criminal contempt is
entitled to a jury trial.

I do not believe that the compromise
amendment is valid. I do not think it is
constitutional. The amendment of the
distinguished Senator from Wyoming
[Mr. O'ManONEY] delineated and defined
civil contempt and criminal contempt,
and provided that civil contempt pro-
ceedings were for the purpose of bringing
about compliance, in which case the
order would be issued prior to the act,
and that criminal contempt proceedings
were to punish, in which case the order
would be issued after the act. If the
House had accepted it, the American
people would be guaranteed trial by jury
in the event of a chaige of criminal con-
tempt, which is a crime.

Mr. O'MAHONEY. Mr. President, will
the Senator yield to me for a question?

Mr. THURMOND. I yield for a ques~
tion.

Mr. O'MAHONEY. I wish to ask the
Senator if I understood him correctly to
say that in his opinion the so-called jury-
trial provision of the bill which has been
returned to us by the House is mvahd
and unconstitutional? )

Mr. THURMOND. That is my opinion.

Mr. OMAHONEY. I wish tosaytothe
Senator from South Carolina that I com-
pletely agree with that opinion. It is
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impossible to govern the right of trial by
jury by the discretion of the judge, ac-
cording to the penalty he conceives he
intends to inflict.

I should like to ask the Senator an-
other question.

The PRESIDING OFFICER. Does the
Senator from South Carolina yield for a
further question?

Mr. THURMOND. I yield to the dis-
tinguished ‘Senator.

Mr. O'MAHONEY. I ask the distin-
guished Senator from South Carolina if
he agrees with me that the question of
jury trial should be reexamined as soon
as conveniently possible, and that I
would be doing a wise thing if, when the
new session of Congress assembles, I
should introduce a repetition of the gen-
eral jury-trial amendment, firm in the
belief that the advocates of civil rights,
upon examination of the pretended
amendment which has come to us from
the House, will discover that they have
bought a pigeon instead of a swallow.

Mr. THURMOND. In reply to the
Senator’s question, I will say that I
agree with him that the bill should bhe
reexamined; but I think the reexamina-
tion should take place before Congress
passes the bill, and not wait until next
January.

‘Mr. O'MAHONEY. If the Sénator

will permit me to make this comment—
will the Senator yield?

Mr. THURMOND. I will yield for
a question.

Mr., O'MAHONEY. I shall frame it
in the form of a question. Does not the
Senator agree that we are all weary
and worn down; that most of us are
almost as tired as is the Senator him-
self; and that perhaps when we return
in January in the full vigor of our bodies
and minds we shall be able to do a better
job than we can do at this session of the
Congress? I am going to iniroduce a
jury-trial amendment in the next ses-
sion in the firm belief that this jury-
trial amendment accomplishes nothing;
that it does not at all help the advocates
of civil rights.

Mr. THURMOND. In reply to the
Senator’s question I will say that I have
been on my feet for the past 17 hours,
and I still feel pretty good. But I agree
that it has been a long, tough session.
But even though it has been a long,
tough session I do not think we ought to
quit now and pass a bill that the Sena-
tor and I both feel is unconstitutional,
I think we should refer it to the com-
mittee, which I tried to do the other
night but was unsuccessful in my at-
tempt. But I think this bill should not
be passed at this session. I believe the
Senator would prefer that it not be
passed; but if it is passed, of course I
should be delighted to have the Senator
offer an amendment to correct the un-
constitutional portion of it when we
return in January. But I really do not
see why we should have to pass an un-
constitutional piece of legislation if we
can avoid it.

Mr. O'MAHONEY. Mr. President,
will the Senator from South Carolina
yield for another guestion?

Mr. THURMOND. I yield for an-
other question.
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Mr. O'MAHONEY. This question is a
little different from the one I asked be-
fore. I am wondering if the Senator
from South Carolina would cooperate
with me in enabling me to pass a bill
which does not involve any constitu-
tional question. The Senate passed the
bill without any opposition at all, and
the House has returned it to the Senate
with an amendment. I should like to
move that the House amendment be
concurred in by the Senate, and thus
get the bill disposed of.

Mr. THURMOND. If the Senator
will ask unanimous consent for me to
yield to him on condition that I can
retain the floor, and, further, that I
shall not be charged with a second
speech when I resume the dlscussmn of
the present subject——

The PRESIDING OFFICER. Does
the Senator from Wyoming ask unani-
mous consent based on those conditions?

Mr. O'MAHONEY. I do, Mr, Presi-
dent. .

Mr. THURMOND. Mr. President, I
should like to ask the Senator from
Wyoming this question: This is not a
civil-rights bill, as I understand, is it?

Mr. O'MAHONEY. No; it is not,

The PRESIDING OFFICER. Isthere
objection to the request of the Senator
from Wyoming? The Chair hears none.

APPROVAL OF CONTRACT WITH
THE CASPER-ALCOVA IRRIGA-
TION DISTRICT, WYOMING

The PRESIDING OFFICER (Mr. HoL~
LAND in the chair) laid before the Senate
the amendments of the House of Repre-
sentatives to the bill (S. 1996) to approve
the contract negotiated with the Casper-
Alcova Inrigation District, to authorize
its execution, to provide that the excess-
land provisions of the Federal reclama-
tion laws shall not apply to the lands of
the Kendrick project, Wyoming, and for
other purposes, which were, on page 1,
line 3, after “That” insert, “subject to
the provisions of section 2 of this act,”;
on page 2, line 5, strike out all after
“SEc. 2.” down through and including
“landowners.” in line 12, and insert:

The limitations on acreage and restrictions
on delivery of water to excess lands under

the Federal reclamation laws shall apply v

to the lands of the Kendrick project, Wyo=
ming, except that 480 irrigable acres shall,
in this instance, be substituted. for 160 irri-
gable acres.

And to amend the title so as to read:
“An act to approve the contract nego-
tiated with the Casper-Alcova Irrigation
District, to authorize its executlon, and
for othe1 purposes.”

Mr. O'MAHONEY. Mr. President, I
move that the Senate concur in the
amendment of the House.

The PRESIDING OFFICER. The
question is on agreeing to the motion of
the Senator from Wyoming.

The motion.was agreed to.

Mr. O'MAHONEY. I thank the Sen-
ator from South Carolina. .

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Bartlett, one of its
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reading clerks, announced that the
House had passed, without amendment,
the following bills of the Senate:

* 8.981. An act for the relief of Jafia Kam;-

S.684. An act for the relief of Ilse Strie-
gan Bacon;

S.880. An act for the relief of Necmettin
Cengiz;

S.882. An act for the relief of Pauline
Ethel Angus;

S.1456. An act for the relief of Refugio
Guerrero-Monje;

S.1467. An act for the relief of Itsumi
Kasahara,;

S. 16385. An act for the relief of Maria Tali-
oura Boisot;

S.1835. An act for the relief of Maria
Domenica Ricei;
 §.1921, An act for the relief of Maria
Goldet;

S.2028. An act for the relief of Sherwood
Lloyd Pierce;

S.2041. An act for the relief of Sala Weiss-
bard; and

S.2204. An act for the relief of Margaret
E. Culloty.

ENROLLED BILLS AND JOINT
RESOLUTION SIGNED

The message also announced that the
Speaker had affixed his signature to the
following enrolled bills and joint resolu-
tion, and they were signed by the Vice
President:

S.1645. An act to authorize the Secretary
of the Interior to grant easements in certain
lands to the city of Las Vegas, Nev. for
road widening purposes;

S.2080. An act relating to the computa-
tion of income for the purpose of payment of
death benefits to parents or pension for
non-service-connected disability or death in
certain cases;

S.'2500. An act to make uniform the ter-
mination date for the use of official franks
by former Members of Congress, and for
other purposes; and

S.J.Res. 18. Joint resolution to authorize
and request the President to issue a proc-
Jamation in connection with the centennial
of the birth of Theodore Roosevelt.

CIVIL RIGHTS ACT OF 1957

The Senate resumed the consideration
of the amendments of the House of Rep-
resentatives to the amendments num-
bered 7 and 15 to the bill (H. R. 6127)
to provide means of further securing and
protecting the civil rights of persons
within the jurisdiction of the United
States. .

The PRESIDING OFFICER. The
Senator from South Carolina may
proceed.

Mr. THURMOND. Mr. President, I
was speaking a few moments ago about
the States and the Federal Government.
I should like to remind the people of this
country that we had States before we
had a union, and that the only power
the Federal Government had and the
only power the Union had was the power
delegated by the States in Philadelphia
in 1787 and in the amendments to the
Constitution since that time. All other
powers which have not been delegated to
the Federal Government are reserved to
the States or to the people. ’

I think the bill which is under consid-
eration is unconstitutional. I think it
is invalid. Ithink we are doing a useless
thing. The proponents of the bill who
feel that they are helping people, in my
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judgment, are going to find.that there is
just a lot of lost motion involved, because
I do not believe the Supreme Court will
hold this bill constitutional. I do not
see how it could hold it constitutional.
This compromise bill which came from
the House leaves it entirely up to a Fed-
eral judge to say whether or notf he is
going to give a man a jury trial. That is
not what our forefathers wrote into the
Constitution. This bill provides that a
judge shall decide whether he will grant
a jury trial. Suppose he decides he will
not.grant a jury trial and then tries the
defendant. Suppose he decides that the
man ought to be imprisoned for more
than 45 days or should pay a fine of more
than $300. ‘Then the case must be tried
all over again.

That is another reason why I think
the bill is unconstitutional. When we
once try a man we put him in double
jeopardy by trying him again.

So I think we are doing & useless thing
here to pass a bill to provide that a j udge
can try a man and then, if he imposes
above a certain sentence, the man can
ask for a jury trial and then a jury can
try the man. He would be tried twice.
That is not only unconstitutional, it is
also unfair, because if a judge tries the
man himself and fines him more than
$300 or sentence him to be imprisoned
more than 45 days, then there is a trial
de novo, as they call it.

But the judge's finding of guilt is
bound to influence the jury when the
jury tries him a second time. It is my
opinion that the man can plead double
jeopardy. The distinguished Presiding
Officer was a distinguished judge in
Texas. Any lawyer knows that we can-
not try a man more than once for the
same offense. The bill coming from the
House would allow the man to be tried
twice. '

Mr. President, I want the American
people to know what they are getting in
this bill. They are getting a bill under
which 2 judge can try & man and & jury
can then try the same man. It is un-
constitutional, in my opinion. Further-
more, I think it is extremely unfair, be-
cause the judge has already expressed
his opinion, and if he is the judge who

tries the case a second time he would be,

bound to show his feelings during the
trial. Even if he did not show his feel-
ings during the trial, in my opinion, his
feelings would enter into the-sentence
after the trial.

Mr. President, there are many things
in this bill. I am not against civil rights,
and I am not against voting. As I have
said, the finest civil rights are those in
the Bill of Rights. I am for genuine
civil rights, not this so-called political
civil rights.

Both national parties that are push-
ing civil rights bills, this right to vote
and other bills, are not doing it because
they love the Negro. The southern white
man does more for the Negro than any
other man in any part of the country.
This bill is motivated purely by politics.
It is a political bill.

We might as well face the facts as
they are. Both parties are trying to play
to get the Negro vote, and, in some
States, if the Negroes vote as a bloc,
which they snould not do, they are

herded to the polls like sheep and voted.
If they vote as individual citizens, which
they should, this would not cccur. But

for some reason, both parties think that-

they are going to vote as a bloc. I do
not know how a few leaders do it, or just
how it is done. But it is unfortunate,
and it is unfair to the Negro, because it
takes him out of the category of an in-
dividual. It takes away his dignity. It
takes away his sanctity as an individual,
in which he can take pride in himself,
his accomplishments and his race and not
be led around like a bull with a ring in

his nose. But that is the feeling of both-

parties in this country. They think they

can vote the Negroes in a bloc, and they"

are making this play on these civil rights
bills, so-called. They are not civil rights
bills. They are so-called civil rights bills.
"The politicians are pushing these so-
called civil rights bills to make a play
and try to get the vote of the Negroes in
certain doubtful States.

I have some good friends who are Ne-
groes. I have helped many of them. I
have represented them in lawsuits, I
have loaned them money. I value the
friendship of many Negroes, and I hate
to see them treated like they are being
treated. I hope that their real leaders,
their genuine leaders, who are sincerely
interested in them, will wake up some
day and inform the members of their

- race just what is going on.

Mr. President, there is no need in the
world to pass this bill. In the wee hours
last night, when most Senators were
sleeping, I was here talking, and after I

had the Library of Congress, Legislative .

Section, prepare for me, and I put into
the Recorp at that time, statutes which
provide voting rights in all the States of
the Nation.

The CONGRESSIONAL RECORD of last
night contains those statutes of all the
States from Alabama to Wyoming. In
every one of the States of the Nation
there are statutes that protect the right
to vote. There is not a single one of the
48 States that does not have statutes to
protect the right to vote.

Why does the Federal Government
have to have this hill passed? Is it not
practically an insult to the States?

It is.

“We need it. The States will not
enforce their laws?” If that be the case,
all the Government has to do is to en-
force the Federal statute I referred to
today. Title 18, section 594, is the num-
ber of that Federal statute, which pro-
vides punishment for anyone who intimi-
dates, coerces, or threatens any person
for interfering with any other person in
voting. That statute is as clear as a
crystal. It provides for a fine of $1,000,
or punishment of 1 year in prison, for
anyone who interferes with tne right of
another citizen to vote. So, if there is
anybody in this country today who is pre-
vented from voting, all he has to do is to
report it to the district attorney in his
State, of if he prefers, to write the Jus-
tice Department. He can take that
course, and action can be taken under
that statute which is already on the
books.

Why put another statute on the books?
Why put another statute which the Su-
preme Court will very probably hold to
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ke unconstitutional? I donot know what
the Supreme Cowrt will hold. I do not
like to take any chances with the Su-
preme Court.

At any rate, the Constitution of the
United States is clear, the wording is
simple. Any seventh-grade child ecan
read article III, section 2, of the Consti-
tution of the United States and see that
any citizen charged with a crime is en-
titled to a jury trial. He can also read
the sixth amendment to the Constitu-
tion, one of the amendments in the Bill
of Rights, and see that any man charged
with a crime is entitled to'a jury trial.

It is very difficult to understand why
the Congress, which is supposed to be
composed of the brightest intellects in
the country, or some of the brightest in-
tellects, would pass a bill of this kind.

Yet, if the Congress passes such a bhill,
this so-called compromise bill on voting
rights, it will certainly amaze me if the
Supreme Court does not hold it to be
unconstitutional. I shall be badly dis-
appointed if the Congress passes it.

. Of course, under the pressure of dif-
ferent organizations, leftwing organiza-
tions, ADA and NAACP, hoth parties are
dancing like jitterbugs on the civil-rights
question, because they want to carry the
doubtful States where the Negroes, al-
though only a small percentage, if they
vote in a block, can swing a State.

I think it will be a great pity if the
Congress passes this bill. I hate to see it
pass such an unnecessary bill.

It seems to me that every Representa-
tive in Congress and every Senator is
practically insulting his home State if
he votes for this bill. He is practically
saying to the governor of his State and
the legislators of his State, “Although
you have bills to protect voting rights, we
have no confidence in you and although
we have one Federal law, we are going to
pass another Pederal law, and ram it
down your throats whether or not you
want it.” I think it is almost an insult
to the States. .

I suggest that they write the governors
of their States and see how many of them
want this bill passed. I am wondering
how many Senators in this body and how
many House Members have checked with
the governors to find out if they want
this unconstitutional monstrosity passed
by the Congress.

I do not believe 10 percent of the gov-
ernors of the Nation would say, “We are
weaklings, and we want you to pass a
strong civil-rights bill because we do not
have the courage to do it. We do not
have the courage to protect our people.”

As a matter of fact, Mr. President, the
States already have laws on that sub-
ject, -and I have read them into the
Recorp. The voting-rights statutes of
the States have been read into the Con-
GRESSIONAL RECORD, in the case of every
State of the Union. Those who read the
CONGRESSIONAL RECORD will find them set
forth there. :

Mr. President, if any Senator, on either
side of the aisle, can state why it is neces-
sary to enact another Federal law to pro-

- tect the right to vote, I should like to

have him do so, provided I am able to
yield for that purpose without losing the
floor and without having the remarks I
make after yielding for that purpose

counted as a second speech by me. I
challenge any Senator on either side of
the aisle to answer this question: Why is
another Federal law needed in order to
protect the right to vote, when there-is
already on the statute books section 594,
which reads in part as follows:

Whoever intimidates, threatens, coerces, or
attempts to intimidate, threaten, or coerce,
any other person for the purpose of inter-
fering with the right of such other person
to vote or to vote as he may choose.

In other words, one who intimidates,
threatens, or coerces a voter, or even at-
tempts to intimidate, threaten, or coerce
him, may, under the provisions of this
statute, be prosecuted. He may be Pros-
ecuted, not only if his purpose is to inter-
fere with the right of such other person
to vote, but also if his purpose is to in-
terfere as to the person for whom such
other person may wish to vote.

Mr. President, are there teeth in this
statute? There certainly are. This
statute provides that anyone who in-
timidates, threatens, or coerces, or at-
tempts to intimidate, threaten, or coerce,
any other persen, or attempts to inter-
fere with his voting for whomever he
wishes to vote for, can be prosecuted in a
Federal court and can be fined $1,000 or
sentenced to a prison term of 1 year. Do
not those provisions constitute teeth and
strength in the existing law? Of course
they do.

If there is in the United States, today,
any person who is having any trouble in
exercising his voting right, again I say
that all he has to do is contact the De.
partment of Justice or the district at-
torney in his home State, and action
can be taken under this Federal law to
punish any person who interferes with
his right to vote.

Inasmuch as section 594 is an existing
Federal statute on that subject, why is it
necessary to enact another Federal stat-
ute dealing with the right to vote? It
would be absolutely useless, unnecessary,
and futile to enact another Federal stat-
ute on that subject; it would be a great
mistake to do so, especially in view of the
fact that such a statute would be uncon-
stitutional.

Mr. President, please understand that
I do not even concede that the Federal
Government has a right to enter this
field. Instead, I believe that these mat-
ters should be handled by the respective
States. However, the Federal Govern-
ment is already in this field—under the
provisions of -section 594, by means of
which a person can be fined as much as
$1,000 or put in jail for as long as one
year, if he tries to interfere with the
right of someone else to vote.

Since the Federal Government gal-
ready is in this field, why should an-
other Federal law on the same subject
be enacted?

Mr. President, every day that passes,
the Federal Government, here in Wash-
ington, D. C., is whittling away the rights
of the States. It hurts me to see the
Federal Government invade fields which
are reserved to the States. I deeply
regret that a bigger and more powerful
Federal Government is being built up in
Washington, D. C. This Central Gov-
ernment has become tremendously top-
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heavy. I should like to see the States
have more power.

Since World War II, the Communists
have taken over approximately 17 coun-
tries. In doing so, they did not invade
by means of troops using bayonets and
tanks; those countries were not taken
over in that way by the Communists.
Instead, the Communists proceeded by
way of infiltration. Poland was taken
over by the Communists with the aid of
some of the Poles. Cazechoslovakia was
taken over by the Communists with the
aid of some of the Czechs. China was
taken over by the Communists with the
aid of some of the Chinese. The Com-
munists have been able to infiltrate into
the central governments; they have been
able to worm their way into the police
systems, and then into the election sys-
tems. Then, before one could realize it,
the countries were taken over by the
Communists.

Mr. President, why have the Commu-
nists been able to take over those coun-
tries? Since the end of World War IT,
they have been able to take over 17
countries, with populations totaling be-
tween 600 million and 800 million. The
Communists have been able to do that
because each of those countries has had
a strong central government; and when
the Communists obtained control of that
central government, they were able to
take over control of the entire country.

Mr. President, the more we in the
United States build up power in a strong
central government, the more risk we
run from the standpoint of subversive
activities and infiltration. If the people
of the United States have the vision to
keep the 48 States strong—each with its
own election laws and its own police
system—there will be no way by means
of which the United States can be taken
over by subversion. But if more and
more power is given to our Central Gov-
ernment, after a while the States will be
nothing but territories, and will not have
any power.

Mr. President, the so-called civil-rights
bill which the Congress is about to pass
would simply take power away from the
States and would give it to the Federal
Government.

A Senator might say, “I should vote
for the bill because it will help me in the
elections.” Mr. President, Senators had
better begin to think more about the wel-
fare and safety of their country, and less
about the elections. ’

Mr. President, I am convinced that we
must protect the States. The Constitu-
tion now protects them; but the Supreme
Court and the Congress and the execu-
tive branch of the Government have been
taking steps—by handing down deci-
sions, passing laws, and issuing regula~
tions and edicts—which violate the rights
of the States and take away from the
States the power they have.

Mr. President, this development cannot,
continue to occur, if our country is to be
safe. I am disturbed for the safety of
my country.

I am a brigadier general in the Army
Reserve and if our country becomes en-
gaged in an armed conflict, I am ready to
serve. But we must keep our country
stronger, or we shall find it engaged in
conflict.
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One of the ways to weaken if is fo
weaken the States, as we are doing’today,
and to keep taking away the powers of
the States and building up a powerful
Central Government in Washington. It
is the greatest mistake in the world. It
was not contemplated when our Con-
stitution was written.

Our forefathers decided they would
delegate a few powers to the Federal
Government, and they spelled them out
in the Constitution. All one has to do is
to get the Constitution and read it. It
spells out just what powers the Congress
has, what powers the Federal Govern-
ment has, but all other powers are re-
served to the States and to the people
thereof. At the rate we are going now,
we will not have any States after a
while. The Federal Government will
have all the power.

Mr. President, some time ago I read a
book by a man by the name of James
Jackson Kilpatrick, of Richmond, Va.,
printed by the Henry Regner Co., of Chi-
cago, entitled “The Sovereign States.”

I wish every American could read this
book. I am going to read some excerpts
from it today. I should like to have
Senators listen to some of the passages
in this book. 'This man is a great writer,
a true patriot, and a great American.

First, I am going to read a passage by
John C. Calhoun, one of the five alltime
great Senators, recently selected to have
his portrait placed in the Senate recep-
tion room. John C. Calhoun, I think, is
one of the greatest men this country
has produced. I nominated him to be
selected to have his portrait placed here,
and I am proud the committee selected
it. He was a man who had keen vision
and a proper conception of the Consti-
tution.

There is one page in the beginning of
the book by him that I want to read;
it is very short.

This is what he says:

FOREWORD

The great and leading principle is, that
the General Government emanated from the
people of the several States, forming dis-
tinct political communities, and acting in
their separate and sovereign capacity, and
not from all of the people forming one ag-

gregate political community; that the Con-.

stitution of the United States is, in fact, a
compact, to which each State is a party, in
the character already described; and that
the several States, or parties, have a right
to judge of its infractions; and in case of a
deliberate, palpable, and dangerous exercise
of power not delegated, they have the right,
in the last resort, to use the language of the
Virginia resolutions, “to interpose for arrest-
ing the progress of the evil, and for main-
taining, within their respective limits, the
authorities, rights, and liberties appertaining
to them.” .
This right of interposition, thus solemnly
asserted by the State of Virginia, be it called
what it may—State right, veto, nullification,
or by any other name—I conceive to be the
fundamental principle of our system, rest-
ing on facts historically as certain as our
revolution itself, and deductions as simple
and demonstrative as that of any political or
moral truth whatever; and I firmly believe
that on its recognition depend the stability
and safety of our political institutions.
JoHN C. CALHOUN.
ForT HirLL, July 26, 1831.

This was John.C. Calhoun.
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- He wrote that at Fort Hill, and if any
Senators want to know where it is, it is
at Simpson College. . In fact, his home
was at the college.

Mr. President, my statement was that
Fort Hill is at Simpson College in South
Carolina. Of course, that is the great-
est college in the United States.

This book on the sovereign State was
written, as I have said, by James J. Kil-
patrick. First, I want to take up his
introduction, and then I want to present
some excerpts from the book:

INTRODUCTION

Among the more melancholy aspects of the
genteel world we live in is a8 slow decline in
the enjoyment that men once found in the
combat of ideas, free and unrestrained.
Competition of any sort, indeed, seems to be
regarded these days, in our schools and else-
where, as somehow not in very good taste.
Under the curious doctrines of the Fair
Trade Act, vigorous salesmanship is unfair,
and retailers are enjoined against discom-
moding their fellows. Mr. Stevenson’s criti-
cism of the administration's foreign policy,
during the last presidential campaign, was
not that the policies were so very wrong:
they were not bipartisan. With a few ro-
bust exceptions, our writers paint in pastels;
our political scholars write a sort of rufiled-
sleeve, harpsichord prose. We duel with
soft pillows, or with buttoned foils; our ideas
have lace on them; we are importuned to
steer, with moderation, down the middle of
the road.

These chamber music proprieties I ac-
knowledge, simply to say, now, that the
essay which follows should not be mistn-
derstood. May it please the court, this is
not a work of history; it is a work of ad-
vocacy. The intention is not primarily to
inform, but to exhort. The aim is not to
be objective; it is to be partisan.

I plead the cause of States rights.

My thesis is that our Union is a Union of
States; that the meaning of this Union has
been obscured, that its inherent value has
been debased and all but lost.

I hold this truth to be self-evident: That
government is least evil when it is closest to
the people. I submit that when effective
control of government moves away from the
people, it becomes a greater evil, a greater
restraint upon liberty.

My object is not to prove that the powers
and functions of government have grown
steadily more centralized, more remote from
the people, for that proposition requires no
proof; it requires only that one open one’s
eyes. Rather, my intention is to plead that
the process of consolidation first be halted,
then reversed, toward the end that our Fed-
eral Government may be strictly limited to
its constitutional functions and the States
may again be encouraged to look after their
own affairs, for good or ill.

A long time ago, the geometric mind of
Edmund Pendleton offered a theorem. The
State and Federal Governments, he said,
must follow the path of parallel lines.
Others have conceived the relationship in
terms of spheres, separate but touching.
The idea, when all this began, was that
neither authority would encroach upon the
other; and in the beginning, it was more
feared that the States would usurp Federal
powers than the other way around.

Now the rights and powers of the States
are being obliterated. The encroachments
of the Federal Government have widened its
road to a highway and narrowed the road
of the States to a footpath. Having de-
ceptively added a dimension to the Federal
line, the broad constructionsts declare
their faithful adherence to the plans of the
original draftsmen. Soon, a geometry un-
known to Pendleton can proclaim the appar-
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ent miracle of parallels that meet this side
of infinity.

I do not know that the sovereign powers
of the States may be regained at all. Justice
Salmon P. Chase once remarked, with great
satisfaction, that State sovereignty died at
Appomattox. But I do most earnestly be-
lieve that an effort must be made to regain
these powers. The alternative is for Ameri-
can Government to grow steadily more cen-
tralized, steadily more remote from the
people, steadily more monolithic and des-
potic. ’

Only the States themselves can make the
effort; which is to say, only the people of the
States. Only if the citizens of Virginia, as
Virginians; or of Texas, as Texans; or of
Iowa, as JTowans, insist upon a strict obedi-
ence to the spirit of the 10th amendment,
can the Federal juggernaut be slowed. Only
if the people evidence a determination once
more to do for themselves can the essential

vitality of a responsible and’ resourceful

society be restored.

I do not despair. So long as the I-beams
and rafters of the Constitution remain un-
disturbed, the ravages of Federal encroach-
ment may be repaired. A latent yearning
for personal liberty, an inherited resentment
against the authoritarian state, a drowsing
spirit of independence—these may yet be
awakened.

But again, the States, as States, will have
to do it.

It will not be easy. In many influential
quarters, it will not be popular. It is a
sweet narcotic that centralists sell.

Yet there is high example to be found in
what the States have done before to preserve
their identity. They have not always been
spineless. In times past they have resisted,
now successfully, now unsuccessfully; but
even in their failures, something has been
gained merely in the assertion of State con~
victions.

My purpose here is first to examine the
bases of State sovereignty; then to follow
the State and Federal relationship from its
beginnings under the Articles of Confeder-
ation through its refinement in the Consti-
tution; next to review some of the comment
on the role the States were expected to play.
The place of the States scarcely’ had been
fixed, it will be submitted, before advocates
of consolidation began to whittle it down—
first in the Chisholm case, which led to the
11th amendment, and more memorably in
the Alien and Sedition Acts, which led to
the “Doctrine of ’98" and the Kentucky and
Virginia resolutions of that year. It is pro-
posed to follow this doctrine of the States’
“right to interpose,” in its various forms and
applications down through the years, with
particular emphasis upon the dangers of
judicial encroachment and the need for
State resistance against it. Finally, I have
in mind to marshal some of the evidence
which supports the case for the South in its
immediate confiict with Federal authority,
and to review other recent events that seem
to me usurpations of the States’ reserved
powers.

So much, then for the plan of this book.
The political heirs of Alexander Hamilton
and John Marshall will not care much for it.

J.J. K,

RICHMOND, VA., September 1956.

That was the introduction to the book
The Sovereign States, by James J. Kil-
patrick. James J. Kilpatrick is one of
the greatest editors in the Nation today.
I will read certain excerpts from the
book, beginning on page 3. First I will
read a quotation opposite page 3:

The States within the limitations of their -

powers not granted, or, in the language of
the 10th amendment, “reserved,” are as inde-
pendent of the General Government as the
General Government, within its sphere, is

1
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independent of the States. (Justice Samuel
Nelson, Collector v. Day (1871).)

Mr. Kilpatrick has done a fine job and
rendered a great service to this country
in writing this book:

‘“The true distinction,” said Mr. Pendleton,
with some irritation, “is that the two govern-
ments are established for different purposes,
and cct on different objects.”

Mr. LONG. Mr. Presidenf, will the
Senator yield for a question?

Mr. THURMOND. I am pleased to
here yield to the distinguished Senator
from Louisiana, for a question.

Mr. LONG. Did I correctly under-
stand the Senator to make the statement
that, according to the preface or intro-
duction to the book, the book would be
displeasing to those who agreed with
Alexander Hamilton, who was one of the
authors of the Federalist Papers, the
forerunner of the American Constitu-
tion?

Mr. THURMOND. That is correct.
The editor said that the political heirs of
Alexander Hamilton and John Marshall
would not care much for the book.

Alexander Hamilton was s great
American, but his philosophy was differ-
ent from that of Thomas Jefferson.
They were both great Americans, but
Alexander Hamilton believed more in the
theory of a strong Central Government,
with the power residing in Washington.
Thomas Jefferson’s idea was that the
power should remain with the States,
and that only so much power should be
given to the Federal Government as was
necessary to perform its functions as
delineated in the Constitution.

The Senator has probably read many
books about Hamilton. In one of such
books his philosophy is described in this
way:

Speaking of education, Alexander Hamil-
ton’s thought was to select some of the
brightest young men and educate them, %o
make them leaders. Thomas Jefferson’s
philosophy was to give all an opportunity,
and let the leaders rise where they would.

So, when Kilpatrick wrote this state-
ment I am confident that he was con-
trasting the philosophy of Hamilton
more or less with that of Thomas Jef-
ferson.

Hamilton was a very able man, one of
the greatest Americans this country has
produced; but his philosophy, as the Sen-
ator well knows from studying his life
and history, was different from that of
Thomas Jefferson.

Mr. LONG. Mr. President, will the
Senator yield for a further question?

Mr. THURMOND. I am pleased to
yield for a question.

Mr. LONG. Is it the view of the Sen-
ator that Alexander Hamilton would
ever for a moment have approved of any
proposal whereby an American accused
of a crime would have been denied the
right to present his case before a jury
of impartial people who would hear the
case, judge the evidence, and find him
guilty or innocent?

Mr. THURMOND. In reply, I will say
no. I think Alexander Hamilton and
Thomas Jefferson both would have ap-
proved of trial by jury. They were
Loth delegates to the Constitutional Con-

CONGRESSIONAL RECORD — SENATE

vention, and they both rendered mag-
nificent service in many ways.

Mr. LONG. Mr. President, if the Sen-
ator will further yield, I believe he will
find that Thomas Jefferson was not a
delegate to the Constitutional Conven-
tion.

Mr. KNOWLAND. Mr. President,
did the Senator yield for a question or a
statement?

Mr. LONG. The Senator yielded for
a question.

Mr. President, will the Senator yield
for a question?

The PRESIDING OFFICER. Doesthe
Senator from South Carolina yield for a
question?

Mr. THURMOND. I yield to the Sen~
ator from Louisiana for a question.

The Senator is correct about Thomas
Jefferson. I had in mind Madison.

Mr. LONG. Does not the Senator
realize that Thomas Jefferson was not a
delegate to the Constitutional Conven-
tion? The Senator is perhaps confusing
the Constitutional Convention with the
convention which adopted the Declara-
tion of Independence. Thomas Jeffer-
son was the drafter of the American Dec-
laration of Independence. Is not the
Senator perhaps confusing the Constitu-
tional Convention with the fact that
Thomas Jefferson was one of those who
participated in drafting the Declaration
of Independence? Thomas Jefferson
was the American Ambassador to France
2t the time the Constitution was drafted.

Mr. THURMOND. That is correct.
Thomas Jefferson was Ambassador to
France, but Alexander Hamilton was a
delegate from New York State, and he
signed the Constitution. In fact, he was
the only delegate from New York State
who signed the Constitution.

‘When I'spoke a few minutes ago about
Jefferson, I was thinking about Madison.
Madison signed the Constitiution, as did
Blair. Both were from Virginia. George
‘Washington presided over the Conven-
tion.

Mr. LONG. Is there any doubt in the
Senator’s mind that, so far as Alexander
Hamilton was concerned, he would never
for a moment have contested the right
of any citizen to be tried before a jury
if he were accused of a crime?

Mr. THURMOND. I agree. If he had
taken any other position, he would not
have signed the Constitution.

As I have stated, Alexander Hamilton
was the only delegate from the State of
New York who signed the Constitution as
representing the State of New York. In
the original Constitution, article III, sec~
tion 2, provided for jury trial.

Mr. LONG. Is it not, therefore, true
that insofar as the right of a cztlzen to
be tried by jury for a crime is concerned,
Alexander Hamilton and Thomas Jeffer—
son would have agreed 100 percent that
the freedoms guaranteed Americans
under their form of government included
the right to be tried by a jury of their
own neighbors, in the area. where the
crime was committed, in the event they
were accused of committing a crime?

Mr. THURMOND. I can yield only for
a question. I shall be glad to express
myself affer the Senator has concluded.
Let the Senator ask any question he
wishes. I yield for a question.

August 29

Mr. LONG. Is it not correct to state
that, although the book from which the
Senator is reading may not reflect the
views of Alexander Hamilton, it is never-
theless correct to state that Alexander
Hamilton and Thomas Jefferson would
both have agreed that anyone accused
of a crime should have the right to be
tried before a jury of his neighbors?

Mr. THURMOND. I thoroughly agree.
In my judgment, if Alexander Hamilton
and Thomas Jefferson were living today,
and both were Members of the Senate,
both would be fighting for the right to a
Jury trial, as provided in the Constitution
of the United States.

Mr. LONG. Mr. President, will the
Senator yield for a further question?

Mr. THURMOND. I shall be glad to
yield for a further question.

Mr. LONG. Is it not correct to say
that so far as we can determine there
has never been a man who served in this
body, and who was regarded as a great
statesman, who has ever at any time ad-
vocated that American citizens should be
denied their right to be tried by a jury
in the event they were accused of com-
mitting a crime against the United States
or against a State?

Mr. THURMOND. I think the able
Senator is eminently correct. I do not
know of a great man in our history, any
man whom I would consider great, whose
name is on the lips of the people—I can-
not think of a single one in our history
who would take a position in opposition
to jury trials.

Mr. LONG. Mr. President, will the
Senator yield for a further question?

The PRESIDING OFFICER (Mr. ScoTT
in the chair). Does the Senator from
South Carolina yield to the Senator
from Louisiana?

Mr. THURMOND. I yield for a ques-
tion.

Mr. LONG. Is it not correct to para-
phrase more or less the words of Shake-
speare, that those American politicians

" who have fought against the freedom of

Americans to be tried by a jury when
accused of g crime have been politicians
who more or less strutted and strutted
their brief hour on the stage to be heard
from no more?

Mr. THURMOND. I do nof think any
man who takes a stand against giving a
person a jury trial will be Iong remem-
bered after he has gone or when his rec-
ord is searched and it is found that he
opposed a jury trial. I think we would
immediately call for a reappraisal of his
whole life in the event he had been con-
sidered a great man previous to that
time.

Mr. LONG. Mr. President, will the
Senator yield for a further question?
i Mr. THURMOND. I yield for a ques~

ion.

Mr. LONG. Is it not true that men
like George Norris, William Borah, and
Robert M. La Follette, who fought
through the years for the right of trial
by jury, -have statues standing in the
Hall of Fame in the Capitol Building?

Mr.” THURMOND. The Senator is
eminently correct. In fact, there is a
quotation from George Norris which I
read last night. IfIcan put my handon
it I should like to read it to the Senator
from Louisiana. I have never read a
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stronger statement in behalf of a jury
trial. He said that in all cases a man
should have a jury trial. The distin-
guished Senator from Virginia [Mr.
Byrp] and the distinguished Senator
from Mississippi [Mr. EasTranp], and I
introduced a bill in March to provide the
very type of jury trial which Senator
Norris recommended.

Mr. LONG. Mr. President, will the
Senator from South Carolina yield for a
further question?

Mr. THURMOND. I yield for a fur-
ther question.

Mr. LONG. The Senator from South
Carolina having made a great study of
all these matters involving jury trials,
the freedom of Americans, and States
rights, can he now name from memory a
single one of those Senators who made a
ficht down through the years to deny
American citizens of the right of trial
by jury?

Mr. THURMOND. I could notname a
single man whom I considered a great
man or a great Senator who opposed jury
trials.

Mr. LONG. Does the Senator recall
the names of any Americans who have
served in this body and who have made
a fight against the right of a man accused
of a crime to be tried by a jury? Can
the Senator offhand recall the name of
any such person? )

Mr. THURMOND. I cannot recall the
name of any American of any stature
within my recollection who has opposed
jury trials.

Mr. LONG. Mr. President, will the
Senator from South Carolina yield for a
further guestion?

Mr. THURMOND. I yield for a fur-
ther question.

Mr. LONG. Is the Senator aware of
the fact that Senator Borah’s statue is
just outside the main entrance of the
Senate Chamber, immediately’ outside
the door?

Mr. THURMOND. That is correct. I
see it every time I go through the door.

Mr. LONG. Is the Senator aware of
the fact that Senator William E. Borah,
a great constitutional lawyer, even
though he came from a very small West-
ern State, population considered, was
seriously considered by the Republican
Party as its nominee for the Presidency
of the United States?

Mr. THURMOND. I have been told
that. I did not know the Senator per-
sonally; only through reputation. But I
know he was a great American. - He de-
clared on April 8, 1930:

I am not contending here that labor organ-
jzations can at any time employ threats,
force, or violence or intimidation. They
must keep within the law—

He was referring there to jury trials
in labor cases.

T have a long report including a speech
by Senator Norris on May 2, 1930. Iread
it last night—

Mr. LONG. Mr. President, will the
Senator from South Carolina yield for a
question at that point?

Mr. THURMOND. I shall be pleased
to yield for a question.

Mr. LONG. Is it not true that those
who oppose the right of jury trials are
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basically those who do not believe in
the freedoms that Americans enjoy
under the Constitution?

Mr. THURMOND, I certainly agree
with the Senator. I think the jury trial
is one of the greatest freedoms we have.
I look upon it as the heart of the Bill
of Rights.

Mr. LONG. Mr. President, will the
Senator from South Carolina yield for
a further question?

Mr. THURMOND. I yield for a ques-
tion.

Mr. LONG. Is it not true that per-
sons who fear that juries may not con-

vict guilty persons are those who really’

have very little confidence in the deter-
mination of people to uphold free gov-
ernment?

Mr. THURMOND. It seems to me
they could not have much confidence in
human nature; otherwise they would
favor jury trials. To be tried by a man’s
neighbors, his peers, his fellow men, is
the fairest way a man could be tried. I
sat on the bench for 8 years and tried
many cases, but I always felt much
better about it when a jury passed on
the question. I watched closely the
verdicts of juries. I was deeply im-
pressed. I feel that juries come nearer
to meting out justice to criminals than
it can be done in any other way.

Mr. LONG. Mr. President, will the
Senator yield for a further question?

" Mr. THURMOND. I yield for a ques-
ion.

Mr. LONG. Recognizing the fact
that it is possible for a jury to turn a
guilty person free, is it not also true
that the freedoms which Americans
enjoy under their Constitution were
calculated in such fashion as to express
the philosophy that it is better to turn
9 guilty men free than to send 1 inno-
cent man to the penitentiary or to his
death?

Mr. THURMOND. I never did go on
the theory of nine guilty ones being
turned loose, There is no doubt that
there is a common saying to that effect.
If I had to make a decision as to whether
I would turn 9 guilty ones loose, or
put 1 innocent man in prison, I would
turn the 9 loose. I think that would
be the thinking and the feeling of the
average American.

Mr. LONG. Will the Senator yield
for a further question?

Mr. THURMOND. I will be pleased
to hear it.

Mr. LONG. Does not this logic be-
come conclusively clear when we con-
template for a moment a capital
punishment case where it is possible to
put an innocent man to death? In such
a situation, would it not be better for
the court to turn 9 culprits loose rather
than to kill 1 innocent man?

Mr. THURMOND. I agree with the
Senator,

Mr. LONG. I thank the Senator.

Mr. THURMOND. There is no ques-
tion about it. Some juries make mis-
takes. Anybody in any kind of work
makes mistakes. Everybody has weak-
nesses and there are bound to be errors.
Judges make mistakes. Of course, offen
a judge’s philosophy is different.
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- Mr.LONG. Will the Senator yield for
a further question?

Mr, THURMOND. I shall be glad to
hear it. .

Mr. LONG. In view of the fact that
anyone can make mistakes, is it not
somewhat better that the scales of jus-
tice should be weighted a little in favor
of finding a person innocent when there
is a considerable doubt as to whether
the person is innocent or guilty?

Mr. THURMOND. Our law is based
on the presumption that a man is inno-
cent until he is proven guilty beyond a
reasonable doubt. That is a common
legal principle that any lawyer knows
about who has practiced any criminal
law. I do not know precisely what the
Senator had in mind on that, though,
for this reason: I do not think if & man
is given a jury trial, a jury necessarily
lets him go free. I think a jury is going
to do what it thinks is right unless it is
biased, or has been approached in some
way, or influenced in some way. Of
course, that happens sometimes, It does
not happen often, but I think it does
happen sometimes.

Mr. LONG. Will the Senator yield for
a further question?

Mr. THURMOND. I will be pleased
to hear it.

Mr. LONG. Can the Senator imagine
a judge who issues an order ordering the
entire world to comply with his injunc-
tion as being as fair and impartial as a
jury before which a case involving a
violation of his order should be tried?

Mr. THURMOND. When a judge
hears a contempt case he is the legisla-
tor, he is the prosecutor, he is the judge,
and he is the jury. If I were a judge
and if such a law as is here proposed
were on the books, if I were back on the
bench, and if I had to act under this
type law, I would submit it to the jury
anyway.

My, LONG. Will the Senator yield
for a further question?

Mr., THURMOND. I will be pleased
to hear it.

Mr. LONG. In view of the fact that it
is contemplated that a judge makes a
law by issuing the injunction and then
cites the individuals whom he cares to
cite, can the Senator think of anything
any more inappropriate than the judge
who makes the law, addressed to indi-
viduals, should be the same person to try
the same individuals for violating his
own order? Does the Senator not be-
lieve that any judge worthy of the name
would at least want to have a jury to
prove that justice is being done to people
who violated his own order?

Mr. THURMOND. I think the Senator
is eminently correct. It is unfortunate
that a judge who -issues an order of
contempt has to try the case, because
he has already made up his mind to a
certain degree. Of course, that might be
removed. But still he has made up his
mind, or he would not issue the order.

Mr. LONG. Mr. President, will the
Senator yield for a further question?

Mr. THURMOND. I yield for a fur-

ther question.

Mr. LONG. Is it not true that a per-
son who is responsible for issuing the
edict and commanding people to do cer-
tain things at his discretion should ke
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the last person fo make the final de-
cision on who should be punished for not
obeying his order?

Mr. THURMOND. I agree with the
Senator. In fact, this is known as in-
junction-made law. That is what it is.
It is injunction-made law, and- it is bad
law. It is much better to have a jury
trial. That is the American way of do-
ing things. That is one of the grievances
complained of by those who signed the
Declaration of Independence, as I have
brought out, namely, that in a great
many cases they were denied jury trials.
Provisions for jury trial are embodied in
several places in the Bill of Rights and
the Constitution, so there is no question
‘about the whole intent of our judiecial
system. Our administration of justice
has been based upon jury trials. I think
it is one of the most fundamental prin-
ciples embodied in our type of govern-
ment.

If this so-called compromise amend-
ment were to go a little bit further, it
would sound .more like a Communist
amendment.

I do not believe I read what Senator
Norris said about jury trial. He said:

I wonder if a suffering people, whose fore-
fathers fought for liberty, are going to give
up the idea of it in this day and age, in this
civilized day, and are going to submit to
injunction-made law.

He was wondering whether they were
going to submit to it.
’ 1. THE. BEGINNINGS

“The true distinction,” said Mr. Pendleton,
with some irritation, “is that the two govern~
ments are established for different purposes,
and act on different objects.” ’

This was on the sunny afternoon of Thurs-~
day, June 12, 1788, in the.New Academy on
Shockoe Hill in Richmond. The Virginia
Convention had been grappling for 10 days
with -the new Constitution, and Edmund
Pendleton, aging and crippled, had been
sitting in dignified silence for as long as he
could stand it. Patrick Henry, who was a
hard man to live with at any time, was being
especially difficult. Once before, on the 5th,
Pendleton had attempted to soothe him, but
Henry was not to be soothed.

The State and Federal Governments would
be at war with one another, Henry had
predicted, and the State governments ulti-
mately would be destroyed and consolidated
into the General Government. One by one
their powers would be snatched from them.
A rapacious Federal authority, ever seeking
to expand its grasp, could not be confined by
the States.

“Notwithstanding what the worthy gen-
tleman said,” remarked Mr. Pendleton with
some warmth, for there were times when he
regarded Mr. Henry as neither worthy nor a
gentleman. “I believe I am still correct, and
insist that, if each power is confined within
its proper bounds, and to its proper objects,
an interference can never happen. Being for
two different purposes, as long as they are
limited to the different Objects, they can no
more clash than two parallel lines can
meet, * ¥ *»

‘They were big ifs that Edmund Pendleton,
a judicious man, here used as qualifications,
If the State and Federal Governments were
each confined within its proper bounds, he
sald, the clash could never come. But the
Federal Government could not be kept con-
fined, even as Henry feared, and the clash
did come. It continues to this day. Mr,
Pendleton’s geometry was fine, but his
bowers of prophecy (for he believed that
each government could be kept in check)
were sadly in error. :
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To understand how the parallel lines of
State and Federal powers have turned awry,
it is necessary to look back at the period be-
fore these lines were drawn. The acts of
ratification’ by Virginia and her neighbors
were acts of sovereign States. At stake was
their consent to a written constitution. How,
it may be inquired, did they come to be
sovereign States? What is this concept of
State sovereignty?

It would be possible, in any such review,
to go back to the great roots of Runny-
mede, but it will suffice to begin much later,
in the turbulent summer of 1776. The
startling commitments of Lexington and
Concord wetre behind us then: the bitter
trials of White Plains, Vincennes, Camden,
and Yorktown still lay ahead. March and
April and May had passed—a time of bring-
ing forth of newness, of fresh hope—and
great human events had run their course.
Now, in June, a resurgent people made the
solemn decision to dissolve the political
bands which had connected them with an-
other. Thus Jefferson’s draft began, thus the
Continental Congress adopted it at Phila-
delphia; from this moment Americans un-
born were to date the years of their in-
dependence.

The eloquent beginning of the Declara-
tion—the assertion of truths self-evident and
rights beyond alienation—is well known: It
is a towering irony that Jefferson, whose con-
victions were cemented in the inequality of
man, should have his precise phrase cor-
rupted by the levelers of a bulldozer society.
The Declaration’s beginning is too much re-
cited and too little read.

What counts, for our present purpose, is
not the first paragraph, but the last. Let
us inquire, What, precisely, was it that we
declared ourselves to be that Fourth of July?
Hitherto there had been colonies subject to
the King. That form of government would
now be abolished. We would now solemnly
publish and declare to a candid world—
what? That the people of the colonies had
formed a free and independent nation? By
no means. Or that they were henceforth a
free and independent people? Still no.

This was the declaration: “That these
United Colonies are, and of right ought to be,
‘free and independent States.” Not one State,
or one Nation, but in the plural—States; and
again, in the next breath, so this multiple
birth could not be misunderstood, “that as
free and independent States, they have full
power to levy war, conclude peace, contract
alliances, establish commerce, and to do all
other acts and things which independent
States may of right do.” »

It had opened, this Declaration, as an
enunciation of what often are termed the
“human rights,” but it concluded, in the
blainest terms, as a pronouncement of
political powers—the political powers of
newly created States. And these powers of
war and peace, these powers of alliance and
commerce, were published not as the powers
of a national government, but as powers
henceforth asserted by 13 free and independ-
ent States.

To be sure, the States were united. Their
representatives styled themselves Represent-
atives of the United States of America, in
Congress assembled, but it was not the
spokesmen of a nation who gathered in par-
liament. These were States in Congress.
“One out of many,” it is said. Ina sense, yes,
But the many remained-—separate States, in-
dividual entities, each possessed, from that
moment, of sovereign rights and powers.

Certainly Jefferson so wunderstood our
creation. “The several States,” he was to
write much later, “were, from their first
establishment, separate and distinet socie~
ties, dependent on no other society of men
whatever.”

So Mr. Justice Samuel Chase compre-
hended i5: He considered the Declaration of
Independence, “as ‘a declaration, not that
the United Colonies jointly, in a collective
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capacity, were independent States, etc., but
that each of them was a sovereign and inde-
pendent State, that is, that each of them
had a right to govern itself by its own au-
thority, and its own laws without any control
from any other power on earth.” From the
Fourth of July, said Chase, “the American
States were de facto as well as de jure in the
possession and actual exercise of all the
rights of independent governments. * * * ¥
have ever considered it as the established
doctrine of the United States, that thelir in-
dependence originated from, and commenced
with, the declaration of Congress, on the
Fourth of July 1776; and that no other period
can be fixed on for its commencement; and
that all laws made by the legislatures of the
several States, after the Declaration of In-
dependence, were the laws of sovereign and
independent governments.” )

So, too, thé sage and cool-minded Mr.
Justice Cushing: “The several States which
composed this Union * * * became entitled,
from the time when they declared themselves
independent, to all the rights and powers of
sovereign States.”

Even Marshall himself had no doubts: In
the beginning, “we were divided into in-
dependent States, united for some purposes,
but in most respects sovereign.” The lines
which separate the States, he later re-
marked, were too clear ever to be misunder-
stood.

And for a contemporary authority, it is
necessary only to turn to Mr. Justice Frank-
furter, who some years ago fell to .discussing
the dual powers of taxation preserved under
the Constitution: “The States,” he said,
“after they formed the Union”—not the peo-
ple, but the States, “continued to have the
same range of taxing power which they
had before," barring only duties affecting
exports, imports, and on tonnage.” Regret-
tably, Mr. Justice Frankfurter appears. in
more recent times to have lost his concept of
States forming a Union.

It is no matter. Evidence of the States’
individual sovereignty is abundantly avail-
able. Consider for example, the powers as-
serted on the part of each State in the
Declaration “to levy War, conclude Peace,
and contract Alliances.” Surely these are
sovereign powers. The States exercised
them, as States, in the Revolutionary War.
But it is of value to note that New. York
also very nearly exercised her war powers to
enter into formal hostilities with the State
of Vermont. Tensions reached so grave a
point that Massachusetts, in 1784, felt com-~
pelled to adopt a formal resolution of neu-
trality, enjoining her citizens to give “no aid
or assistance to either party,” and to send
“no provisions, arms, or ammunition or
other necessities to a fortress or garrison”
besieged by either belligerent. When New
York adopted a resolution avowing her read-
iness to “recur to force,” Vermont’s Gover-
nor Chittenden (whose son was to be heard
from 30 years later in another row) observed
that Vermont “does not wish to enter into
a war with the State of New York.” But
should this unhappy contingency result,
Vermont “expects that Congress and the 12
States will observe a strict neutrality, and
let the contending States settle their own
controversy.”

They did settle it, of course. New York
and Vermont concluded a peace. The
point is that no one saw anything especially
remarkable in two separate sovereignties ar-
raying themselves against each other, Ver-
mont was then an individual political entity,
as remote at law as any France or Italy.
And New York, though a member of the
Confederation, and hence technically re-
quired to obtain the consent of Congress be~
fore waging war, had every right to main-
tain a standing army for her own defense,

The status of the individual States as sep-
arate sovereign powers  was recognized on
higher authority than the proclamations of
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Vermont and Massachusetts. It is worth
our. while to keep in mind the first article of
the treaty of September 3, 1783, by which the
War of the Revolution came to an end:

“His Britannic Majesty acknowledges the
said United States, viz,, New Hampshire,
Massachusetts Bay, Rhode Island and Provi-
dence Plantations, Connecticut, New TYork,
New Jersey, Pennsylvania, Delaware, Mary-
land, Virginia, North Carolina, South Caro-
lina, and Georgia, to be free, sovereign, and
independent States; that he treats with
them as such.”

More than 5 years earlier, a treaty of
amity and commerce with France had es-
tablished the same sovereign status of the
contracting parties. Louis XVI treated with
the 13 American States, but he rec-
ognized each of them as a separate power.
And it is interesting to note that Virginia,
feeling some action desirable to complete
the treaty, prior to action by Congress, on
June 4, 1779, undertook solemnly to ratify
this treaty with France on her own. By
appropriate resolution, transmitted by
Governor Jeflerson to the French minister at
Philadelphia, the soversgign Commonwealth
of Virginia declared herself individually
bound by the French treaty. In terms of
international law, Virginia was a nation; in
terms of domestic law, she was a sovereign
State.

2. THE STATE

To review the process by which the colo-
nies became States is not necessarily to
answer the basic question, What is a State?
It is a troublesome word. The standard
definition is that a State is “a political body,
or body politic; any body of people occupy-
ing a definite territory and politically or-
ganized under one government, especially
one that is not subject to external control.”
Chief Justice Chase, in Tezas v. White, put
it this way: “A State, in the ordinary sense
of the Constitution, is a political community
of free citizens, occupying a territory of
defined boundaries, and organized under a
government sanctioned and limited by a
written constitution, and established by the
consent of the governed.” In the Cherokee

case, John Marshall described a State as “a’

distinct political society, separated from
others, capable of managing its own affairs
and governing itself.”

Thus, variously, a State is defined as a
body, a .community, and a distinct society.
Plainly, mere boundary lines are not enough;
a tract of waste and uninhabited land. can-
not constitute a State. Nor are people, as
such, sufficient to constitute a State. James
Brown Scott once offered this clear and
succinct definition:

“The State is an artificial person, repre-
senting and controlled by its members, but
not synonymous or identical with them.
Created for a political purpose, it is 2 body
politic. It is a distinct body, an artificial
person; it has a will distinct from its mem-
bers, although its exercise is controlled by
them; it has rights and duties distinct from
its members, but subject to being changed
by them; it may hold property distinct from
its members, but in trust for them; it may
act separately and distinctly from them and
bind them by its acts, but only insofar as
it is authorized by the law of its creation,
and subject to being changed by the source
of that power.”

Thus the State is seen as a continuing
political being, controlled by its citizens and
yet controlling them. The State can be
bound in ways that its own people cannot
be bound; it can exercise powers that no
citizen or group of citizens may exercise for
themselves., The State may buy, sell, hold,
grant, convey; it may tax and spend; it may
sue, and if it consent, be sued; it exists to
create law and to execute law, to punish
crime, administer justice, regulate com-
merce, enter into compacts with other States.
Yet there is no State until a community of

human beings create a State; and no State
may exist without the will and the power of
human beings to preserve it.

It is this combination of will and power
which lies at the essence of the State in
being. This is sovereignty. In the crisp
phrase of John Taylor, of Caroline, sov-
ereignty is “the will to enact, the power to
execute.” Long books have been written on
the nature of sovereignty, but they boil down
to those necessities: The will to make, the
power to unmake.

It was this power, this will, that the peo-
ple as States claimed for themselves in 1776.
Henceforth, they said, we are sovereign: The
State government is not sovereign, nor is
any citizen by himself sovereign. By the
“sovereign State” we mean us citizens, the
State; we collectively, within our established
boundaries; this community of people; we
alone who are possessed of the power to
create or to abandon.

God knows it was a great, a priceless, power
these people as States claimed for them-
selves. True, not everyone saw it that way.
Mr. Justice Siory, for one, never grasped
the concept of States. Nor did Jackson.
Albert J. Beveridge, in his biography of Mar-
shall, refers sneeringly to the States as “these
pompous sovereignties,” but in a way,
Beveridge’s is perhaps a high acknowledg-
ment of the simple truth: These infant
States were sovereignties, and the people
within them were proudly jealous of the fact.
They saw themselves, in Blackstone's phrase,
“a supreme, irresistible, absolute, uncon-
trolled authority.” This, among other
things, was the aim they had fought for.
It cannot be imagined that they ever would
have relinquished this high power of sov-
ereignty except in the most explicit terms.

3. THE ARTICLES OF CONFEDERATION

In time, the Continental Congress gave
way to the Articles of Confederation. The
articles merit examination with the utmost
care; they are too little studied, and there is
much to be learned from them.

First proposed in 1778, the articles be-
came binding upon all the States with Mary-
land’s ratification in 1781. Throughout this
period, as the war ran on, each of the States
was individually sovereign, each wholly au~
tonomous. Mr. Justice Iredell was to ob-
serve, in 1795, that had the individual States
decided not to unite together, each would
have gone its own way, because each “pos~
sessed all the powers of sovereignty, internal
and external * * * as completely as any of
the ancient kingdoms or republics of the
world, which never yet had formed, or
thought of forming, any sort of Federal union
whatever.”

But they did form a Federal union—a ““per-
petual union between the States of New
Hampshire, Massachusetits Bay, Rhode Is-
land, and Providence Plantations, Connecti-
cut, New York, New Jersey, Pennsylvania,
Delaware, Maryland, Virginia, North Caro-
lina, South Carolina, and Georgia.” They
styled themselves, “The United States of
America,” and in the very second article of
their compact, they put this down so no
one might miss it:

“Rach State retains its sovereignty, free-
dom, and independence, and every power,
jurisdiction, and right, which is not by this
Confederation expressly delegated to the
United States in Congress assembled.”

The third article is almost equally brief,
and may be quoted in less space than would
be required to summarize it:

“The said States hereby severally enter
into a firm league of friendship with each
other, for their common defense, the se-
curity of their liberties; and their mutual
and general welfare, bindihg themselves to
assist each other against all force offered to,
or attacks made upon them, or any of them,
on account of religion, sovereignty, trade, or
any other pretense whatever.”
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There will be seen, in these opening para-
graphs, the genesis of constitutional provi-
sions that were to follow in less than a
decade. Here is the forerunner of the 10th
amendment, with its reservation of undele-
gated powers to the State or to the people;
here are the aims set forth of “common de-
fense” and the ‘“general welfare.”

The fourth article advanced other phrases
that have come down to us: The free inhabi<
tants of each State (“paupers, vagabonds,
and fugitives from justice excepted”) were
to be entitled to “all the privileges and im-
munities of free citizens in the several
States.” ' Here, too, one finds the provision,
later to be inserted substantially verbatim in
article IV of the Constitution of 1787, pro-
viding for the extradition of fugitives. Here
the States mutually agreed that “full faith
and credit shall be given in each of these
States to the records, acts, and judicial pro-
ceedings of the courts and magistrates of
every other State.”

The fifth article provided for representa-
tion of the States in Congress. There were
to be no less than 2, no more than 7 dele~
gates from each State. They would assemble
on the first Monday in November of every
year. In this Congress, each State cast one
vote; each State paid the salary and main-
tenance of its own delegates. These pro-
visions, of course, were later abandoned; but
we may note that the fifth article prohibited
delegates to the Congress from “holding any
office under the United States for which he
or another for his benefit receives any salary,
fees, or emolument of any kind,” and also
provided that “freedom of speech and debate
in Congress shall not be impeached or ques-
tioned in any court or place out of Congress.”
Both provisions were to turn up later in
article I, section 6, of the Constitution.

The sixth and seventh articles dealt gen-
erally with limitations upon the States in
terms of foreign affairs and the waging of
war. Again, many a familiar phrase leaps
from this much-maligned compact of Con-
federation. No State, nor the Congress, was
to grant a title of nobility; no two or more
States were to enter into any treaty, con-
federation, or alliance without the consent of
the other States in Congress assembled; no
State was to keep vessels of war in time of
peace (‘‘except such number as shall be
deemed necessary by the United States in
Congress assembled”), nor was any State to
engaged in war without the consent of Con-
gress ‘“‘unless such State be actually invaded
by enemies, or * ¥ * the danger is so im-
minent as not to admit of a delay * * *

The eighth article provided for defraying
the expenses of war among the State “in pro-
portion to the value of all land within each
State,” and the ninth article dealt with the
powers of Congress. Once more, the origin
of a dozen specific phrases in our present
Constitution is evident. Congress was given
the “sole and exclusive right and power of
determining on peace and war.” It was to
enter into treaties and alliances, establish
certain courts, fix standard weights and
measures, and establish post offices. But the
Congress alone could do almost none of
these things—it could exercise no important
power—without the consent of nine of the
member States.

The remaining 4 articles are of less in-
terest and concern, although it may be noted
that in 3 places, the framers of the Articles
of Confederation provided that their union
was a permanent union. The articles were
to be inviolably observed by the States the
delegates respectively represented, “and the
union shall be perpetual.”

4. WE, THE PEOPLE

Of course, it wasn’t perpetual at all. Be-
fore 6 years bhad elapsed, the States came to
recognize grave defects in the Articles of
Confederation. And because they were sov-
ereign States—because they had the will to
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enact and the power to execute, because they
who had made could unmake—they set out
to do the job again.

What they made, this time, was the Con-
stitution of the United States. So much has
been writen of the deliberations that summer
of 1787 in Philadelphia—so many critics have
examined every word of the great document
which came forth—that probably no new
light can be shed upon it here. Yet the
constitutions of most States command their
citizens to recur frequently to fundamental
principles and the commandment is too valu-
able an admonition to be passed by. There
is much of interest to be found if one ex-
‘amines the Constitution, the debates and
the commentaries of the time, in terms of
the relationship there established between
the States and the new Federal Government
they formed.

. It may be inquired, was sovereignty here
surrendered in whole or in part? What
© powers were delegated, what powers retained?

Mr. KNOWLAND, Mr. President, I do
not want the Senator to strain his voice
but I do have some responsibilities as
minority leader. I do not think the
Senator is making any motion, but I
should at least like to know what is
going on in the Senate Chamber.

Mr. THURMOND. Mr. President, I
yield for a question if the Senator has a
question.

Mr. KNOWLAND. My question is,
Would the Senator speak up? I do not
-want him to strain his voice, but I should
like him to speak a little louder so I
shall be sure no motions are being made
or anything of that sort. I do have
some responsibility here.

. Mr. THURMOND. I suggest that the
. Senator move closer to me.

Mr. KNOWLAND. Under the rules of
the Senate, which are now being strictly
enforced, both Senators being in their
respective seats, and this happening to
be ‘my seat as the minority leader, I
urge my request of the Senator.

Mr. THURMOND. We might get
unanimous consent to allow the Senator
to come closer to me if he wishes. I do
not think my colleagues will raise any
point. There is an excellent seat here,
I may say to the Senator.

Mr. KNOWLAND. I am very well sat-
isfied with the seat to which I am as-
signed.

Mr. THURMOND. Mr, President, I
continue to read:

‘What were the functions to be performed
by the States in the future? Was it ever
intended that the States should be reduced
to the weakling role thrust upon them in our
own time? We must inquire whether this
proud possession of State sovereignty, so
elogquently proclaimed in 1776, so resolutely
affirmed in the articles of 1781, so clearly
recognized in the events of the time, some-
how vanished, died, turned to dust, totally
ceased to exist in the period of the next 6
years.

Now, the argument here advanced is this-—
it is the argument of John Taylor of Caroline
and John Randolph of Roanoke—that sov-
ereignty, like chastity, cannot be surrendered
in part. This was the argument also of
Calhoun: “I maintain that sovereignty is in
its mature indivisible. It is the supreme
power in a State, and we might just as well
speak of half a square, or half a triangle, as
of half a sovereignty.” This was the posi-
tion, too, of the bellicose George Troup of
Georgia, of Alexander H. Stephens, of Jeffer-
son Davis. It is the position of plain com=
monsense: Supreme and ultimate power
must be precisely that. Finality knows no
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degrees. In-law, as in- mountain -climbing,
there comes a point at which the pinnacle

_is reached; nothing higher or greater re-
‘mains. And so it is with the States of the

American Union. In the last resort, it is
their prerogative alone (not that of Con-
gress, not that of the Supreme Court, not
that of the whole people) to make or un-
make our fundamental law. The argument
here is that the States, in forming a new
perpetual union to replace their old per-
petual union, remained in essence what they
had been before: Separate, free, and inde-
pendent States. They surrendered nothing
to the Federal Government they created.
Some of their powers they delegated; all of
their sovereignty they retained.

It is keenly important that this distinc-
tion be understood. There is a difference
between sovereignty and sovereign power.
The power to coin money, or to levy
taxes, is a sovereign power, but it is not
sovereignty. Powers can be delegated, lim-
ited, expanded, or withdrawn, but it is
through the exercise of sovereignty that
these changes take place. Sovereignty is the
moving river, sovereign powers the stone
at the mill. Only while the river flows can
the inanimate stone revolve. To be sure,
sovereignty can be lost—it can be lost by
conquest, as in war; the extent or char-
acter of sovereignty can be changed, as in
the acquisition or relinquishment of terri-
tory or the annexation of new peoples; sov-
ereignty can be divided, when two States
are created of one. But properly viewed,
sovereignty is cause; sovereign powers, the
effect: The wind that blows; the branches
that move. Sovereignty is the essence, the
life spirit, the soul: And in this Republic,
sovereignty remains today where it was
vested in 1776, in the people. But in the
people as a whole? No. In the people as
States. :

The delusion that sovereignty s vested
in the whole people of the United States is
one of the strangest misconceptions of our
public life. A This hallucination has been
encouraged, if not directly espoused, by
such eminent figures as Marshall, Story, and
Andrew Jackson. It is still embraced by
excessively literal and unthinking fellows
who read ‘“‘we the people” in the preamble
to the Constitution, and cry triumphantly,
“that means everybody.” It does not; it
never did.

The preamble to the abandoned Articles
of Confederation, it was noted, declared the
articles “binding between the States of New
Hampshire, Massachusetts Bay, Rhode
Island and Providence Plantations, Con-
necticut, New York,” and so forth. The
preamble offered by the Convention of 1787,
reads:

“We the people of the United States, in
order to form a more perfect Union, estab-
lish justice, insure domestic tranquility,
provide for the common defense, promote
the general welfare, and secure the blessings
of liberty to ourselves and our posterity,
do ordain and establish this Constitution
for the United States of America.”

The opening few words were questioned
repeatedly by Patrick Henry in the Virginia
Convention of 1788. He kept asking queru-
lously, what was meant by “we the people,”
but he got no very satisfactory answer for
his pains. Governor Randolph ducked the
question, and Pendleton missed the point.
Pendleton asked, rhetorically, “who but the
people have a right to form government?”’
and the answer, obviously, in America, is
“no one.” Then Pendleton said this:

“If the objection be, that the Union ought
to be not of the people, but of the State gov-
ernments, then I think the choice of the
former very happy and proper. What have
the State governments to do with 1£?” ’

Again, the obvious answer is, “The State
governments have nothing to do with it,”
but that.was not the question Henry asked.
There is a plain distinction between “we
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the States” and “we the State governments,”
for States endure while governments fall. It
was Madison who came closest to answering
the insistent Henry. Who are the parties to
the Constitution? The people, said Madi~
son, to be sure, are the parties to it, but
‘“not the people as composing one great
body.” Rather, it is “the people as compos-
ing 13 sovereignties.” And he added:

Mr. LANGER. Mr. President, will the
Senator yield for a question?

The PRESIDING OFFICER. Does
the Senator from South Carolina yield
to the Senator from North Dakota?

Mr. THURMOND. I yield for a ques-
tion.

Mr. LANGER. I ask the distinguished
Senator from South Carolina when he
was a judge in- South Carolina?

The PRESIDING OFFICER. The
Chair cannot hear. - Will the Senator
speak a little louder?

Mr. THURMOND. From 1938 to 1946,
8 years.

Mr. LANGER. The Senator was a
circuit judge, was he not?

Mr. THURMOND. Yes; in the high-
est trial court in the State. About half
that time I was in the Army, overseas.

Mr. LANGER. I thank the Senator.

Mr. THURMOND. Continuing to
quote from the Kilpatrick book: '

“Were it ¢ * * a consolidated government,
the assent of a majority of the people would
be sufficient for its establishment; and, as a
majority have adopted it already, we remain-
ing States would be bound by the act of the
majority, even if they unanimously repro-
bated it * * * But, sir, no State is bound by
it, as it is, without its own consent.” )

Col. Henry Lee took the same point of
view in responding to Patrick Henry.. Light-
horse Harry spoke as other proponents of the
Constitution did, in irritation and perplex-
ity. He could not compréhénd why Henry's
question should even be asked. Obviously,
the “we the people” mentioned in the pre-
amble—the “we the people” there and then
engaged in ratifying the Constitution—were
we “the people of Virginia.” If the people
of Virginia “do not adopt it, it will always be
null and void as to us.”

Here Lee touched and tossed aside what
doubtless was so clear to others that they
could not understand what Henry was quib-
bling about. Of course, “we the people”
meant what Madison and Lee found so ob-
vious: It meant “we the people of the
States.” Why argue the point? “I take this,”
said Randolph testily, “to be one of the least

‘and most trivial objections that will be made

to the Constitution.”

The seif-evident fact, as plain as the but-
tons on their coats, was that the whole peo-
ple, the mass of people from Georgia to New
Hampshire, cbviously had nothing to do with
the ratification of the Constitution. The
basic charter of our Union never was sub-
mitted to popular referendum, taken simul-
taneously among the 3 million inhabitants
of the country on some Tuesday in 1788.
Ratification was achieved by the people of
the States, acting in their sovereign capacity
not as “Americans,” for there is no “State of
America,” but in their sovereign capacity as
citizens of the States of Massachusetts, New
York, Virginia, and Georgia.

This was the sovereign power that sired
the new TUnion, breathed upon it, gave it

-life—the power of the people of the States,

acting as States, binding themselves as
States, seeking to form a more perfect union
not of people but of States. And if it be
inquired, as a matter of drafting, why the
preamble of the Articles of Confederation
spelled out 13 States and the preamble of
the Constitution referred only to “we the
people,” a simple, uncomplicated explana-
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tion may be advanced: The framers of -the

Constitution, in the summer of 1787, had no-

way of knowing how many-States would as-
sent to the compact.

Suppose they had begun the preamble,
as they thought of doing, “We the people
of New Hampshire, Massachusetts Bay,
Rhode Island,” etc., and the State of Rhode
Island had refused to ratify? It very nearly
aid. It was not until May 29, 1790, by a
vote of 34 to 32 that Rhode Island agreed to
join a union that actually had been created
with New Hampshire's ratification nearly
2 full years before. Given a switch of two
votes, Rhode Island might have remained,
to this day, as foreign to the United States
(in terms of international law) as any
Luxembourg or Switzerland.

-Some of these forebodings clearly passed
through the minds of the delegates at Phil-
adelphia, When the preamble first appears
in the notes, on August 6, it reads: “We the
people of the States of New Hampshire, Mas-
sachusetts,” etc., ‘“do ordain, declare and
establish the following Constitution.” In
that form it was tentatively approved on
August 7. But the preamble, in that form,
never is mentioned again. When the docu-
ment came back from the Committee on
Style in early September, the preamble had
been amended to eliminate the spelled-out
names of States, and to make it read simply
that “we the people” ordain and establish.
The change was not haggled over. No
significance was attached to it. Why arouse
antagonism in New York or North Carolina
(where there was opposition enough already)
by presuming to speak, in the preamble, as
if it were unnecessary for New York or
North Carolina even to debate the matter?
The tactful and prudent thing was to name
no States. Only the people as States could
create the Union; only the people in ratify-
ing States would be bound, as States, by
its provisions.

§. THE STATES IN THE CONSTITUTION

In the end, that was the way the com-
pact read. It bound States—"“The ratifica-
tion of the conventions of nine States shall
be sufficient for the establishment of this
Constitution between’—between whom?—
“between the States so ratifying the same.”
Not among people; it was “between States.”
And this proposal was put forward “by the
unanimous consent,” not of delegates as-
sembled or of people gathered, but by “the
unanimous consent of the States present the
17th day of September in the year of our
Lord 1787 * * *.»

On. the plain evidence of the instrument
itself, it is therefore clear: States consented
to the drafting of the Constitution; States
undertook to bind themselves by .its pro-
visions., If 9 States ratified, the Consti-
tution would bind those 9; if 10, those
10. Rhode Island had not even attended
the convention; “poor, despised Rhode Is-
land,” as Patrick Henry later was to describe
her, could stay aloof if she chose. There was
no thought here of peoplée in the mass.
There was thought only of people as States,

and while the new Constitution would of.

course act directly upon people—that was
to be its revolutionary change—it would
reach those people only because they first
were people of States. .

‘The one essential prerequisite was for the
State, as a State, to ratify; then the people
of the State would become themselves sub-
ject to the Constitution. No individual hu-
man being, in his own capacity, possibly
could assent to the new compact or bind
himself to its provisions. Only as & citizen
of Virginia or Georgia or Massachusetts could
he become a citizen also of the United States.

‘Madison recognized this. He acknowledged
in his famed Federalist 39 that ratification
of the Constitution must come from the
people “not as individuals composing one en-
tire nation, but as composing the distinct
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and independent States to which they re-
spectively belong.” “Each State,” he said, in
ratifying the Constitution, “is considered as
8 sovereign body, independent of all others,
and only to be bound by its own voluntary
act.” This fact lay at the essence of the
Federal Union being formed. The States, and
within them their local governments, were
to be “no more subject, within their re-
spective spheres, to the general authority,
than the general authority is subject to
them, within its own sphere.” The jurisdic-
tion of the Federal Government was to ex-
tend “to certain enumerated objects only,
and leaves to the several States a residuary
and inviolable sovereignty over all other ob-
jects.” Even the most casual reading of
the Constitution, it may be submitted, abun-
dantly supports Madison’s comment here.

Mr. LANGER. Mr. President, will the
Senator from South Carolina yield for
a question?

Mr. THURMOND. I shall be glad to
yield to the able Senator from North Da-
kota for a question.

Mr. LANGER. I should like to ask
whether at any time in the history of
South Carolina the courts permitted a
defendant to be tried without a jury.

Mr. THURMOND. In South Caro-
lina anyone who wishes a jury may have
one. There are a few instances where
both sides agree to be tried without a
jury, by the court. But a defendant is
entitled to a jury trial in my State, as
is the case in other States which follow
the Constitution.

Mr. LANGER. In what year was
South Carolina admitted to the Union?
It was one of the original colonies, was
it not? . :

Mr. THURMOND. In 1789. It was
the eighth State admitted to the Union.

Mr. LANGER. Mr. President, will the
Senator from South Carolina yield fur-
ther for a question?

Mr. THURMOND. I shall be pleased
to yield for & question.
~ Mr. LANGER. Even at that time in
South Carolina a defendant had the
right to a jury trial, did he not?

Mr. THURMOND. That is correct.

Mr. LANGER. That has been the law
continuously up to the present time?

Mr. THURMOND. Thatis correct. A

-defendant in South Carolina is always

entitled to a jury trial when charged
with a crime.

Mr. LANGER. Is that also true in
North Carolina?.

Mr. THURMOND. I would not at-
tempt to speak for North Carolina, but
I feel quite certain that that is a fact.
I believe nine States ratified the Con-
stitution before North Carolina did. So
North Carolina came in after the Union
was formed. So did Rhode Island.
Rhode Island was the only State that did
not send representatives to the Consti-
tutional Convention in Philadelphia in
1787. The reason for that was that
Rhode Island was in the hands of radi-
cals at that time and it did not send any
deputies. ’

Mr. LANGER. Mr. President, will the
Senator from South Carolina yield for a
further question?

Mr. THURMOND. T yield.

Mr. LANGER. Is it true that in every
State in the United States under our
Constitution a defendant has the right
to a trial by jury in a criminal case?

_definitely into the Constitution.
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Mr. THURMOND. In every State of
the United States a defendant charged
with a crime has the right of trial by
jury. Some persons confuse magistrate
courts. or minor courts, but even there,
although we may not see it, there is a
jury box.

Most persons, unless they are lawyers,
do not know that defendants are en-
titled to a jury trial in those courts.
There is a jury box hidden somewhere.
Nine out of ten do not ask for a jury
trial; that is, in cases where the punish-
ment is a fine of $100 or 30 days. But
even there if a man says “Wait a minute,
Mr. Recorder; I want a trial before a
jury,” it must be given to him.

Mr. LANGER. That is true, for ex-
ample, if & man is arrested and charged
with spitting on the sidewalk or with
stealing one cent?

Mr. THURMOND. Any crime.

Mr. LANGER. In other words, trial
by jury is fundamental?

Mr. THURMOND. That is correct;
and rightly so, because that was one of
the grievances pointed out a little earlier
today that our forefathers listed in the
Declaration of Independence. That was
one grievance charged against the King,
that in many cases persons had been
denied trial by jury. That is written
The
right of trial by jury was included in
several places in the Bill of Rights. The
sixth amendment provides that a man
charged with a crime is entitled to a
jury trial. That was because our fore-
fathers were taking no chances on not
having a jury trial assured to them under
the Constitution.

In the seventh amendment it is pro-
vided, also, and there is another pro-
vision, I believe, in the fifth amendment,
that a man must be indicted by a grand
jury before he is tried.

Under the bill that came from the
House a grand jury will not pass on the
question at all. Under this so-called
compromise, a man is taken before a
judge and is tried. He is not even asked
if he wants a trial by a jury. Butf in the
usual procedure, when the Constitution
is followed, & man has to be indicted by
a grand jury. In my State 18 grand
jurors have to agree to a true bill before
a man can be brought up for trial. He
has a trial before a petit jury. In Fed-
eral courts a man can be indicted by a
grand jury or on information, but in
State courts a man is indicted by a grand
jury. But in all the history of judicial
administration in this counfry it has
been clear that the American people have
been entitled to a jury trial, and it goes
back even further than the Declaration
of Independence. It goes back to the
Magna Carta, when the citizens of Eng-
land wrung from King John in the year
1215, at Runnymede, certain rights for
the people. I presume you and I, Mr,
President, would call them civil rights,
more or less, or corresponding to our
Bill of Rights. But the people wrung
from King John certain rights, and one

. of those rights was that a man charged .

with a crime would be entitled to a jury
trial. So, going back to the year 1215,
on down to this time, our people have
had a jury trial.
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Mr. LANGER. Mr. President, will the
Senator yield further for a question?

Mr. THURMOND. 1 will yield for a
further question.

Mr. LANGER. Is it the opinion of
the Senator from South Carolina that
of all the 10 amendments in the Bill of
Rights the very heart and very core of
the 10 amendmeénts is the right of the
'defendant to be tried by a jury?

Mr. THURMOND. All the 10 amernd-
ments known as the Bill of Rights are
important, but I think the trial-by-jury
provision as generally spoken of is the
-heart of the Bill of Rights. That is the
importance attached to it. It is gen-
erally spoken of as the heart of the Bill

" of Rights. In other words, if there
should ke cut out of the BilPof Rights
the right of a trial by jury you have cut
the heart of the Bill of Rights out; it
would be excised.

What is it to have freedom of speech
or freedom of religion or freedom of the
press or right to petition the Govern-
ment or the right to assemble, all of
which are guaranteed by the Bill of
Rights, or to keep troops from being
quartered in our homes, or all the other
things guaranteed by the Bill of Rights, if
some tyrant, whether a Federal district
judge, or any other kind of tyrant, can

2 jury and put him in prison; and, of
course, if a man is in prison he cannot
enjoy his civil rights?

Mr. LANGER. Mr. President, I
thank the distinguished Senator. We
have gotten down to the very core of
this entire proposal. ’

" Mr. THURMOND. I thank the Sen-
ator very much. I appreciate his deep
interest in this matter. The able and
distinguished Senator from North Da-
kota has manifested an unusual interest
in the right of trial by jury. He has the
vision to see the importance of trial by
jury and to-see how this proposed bill the
House has passed is attempting to by-
pass the Constitution and in doing so,
of course, is violating the Constitution
and therefore is a bill the Congress ought
to kill. :

Mr. LANGER. Mr. President, will the
Senator yield further?

The PRESIDING OFFICER. Does
the Senator from South Carolina yield
further to the Senator from North
Dakota? : .

Mr. THURMOND. I will be pleased
to yield to the Senator from North
Dakota.

Mr. LANGER. For 4 years I was at-
torney general of my State.

Mr. THURMOND. I understand the
Senator made a very distinguished rec-
ord as attorney general of the State
of North Dakota.

Mr., LANGER. During that time, of
.course, I had a great deal to do with
juries. .

Mr. THURMOND., Iam surethe Sen-
ator did.

Mr. LANGER. And in every single
case I submitted to a court a jury trial
had been waived. .

Mr. THURMOND. Every case the
Senator tried I imagine was before a
jury. :

Mr. LANGER. That is correct.

take a man and himself try him without
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- I should like fo ask the distinguished
Senator from South Carolina whether
in his experience in South Carolina it is
true that the average defendant can get
better justice from a jury than he can
from a judge, no matter how honest and
fair the judge may be?

Mr. THURMOND. Regardless of how
fair and impartial the judge is or wants
to be, it is my judgment from my ex-
perience on the bench for 8 years—
and as I said for about half of that
time I was in the Army during World
War II—and from my practice of law
before then, since 1930 when I was ad-
mitted to the bar—and after I left the
Governor’s office in January 1951, I
practiced until I came to the Senate—
I consider that juries give fair verdicts,
and I think it would be destroying the
administration of justice if we should
take any step to hamper or injure or im-~
pair in any way the jury system of the
United States.-

Mr. LANGER. Again I want to thank
the Senator.

Mr. THURMOND. Mr. President, I
read further: .

But the Constitution ought not to be read
casually. Viewed from the standpoint of
State and Federal relations, what does the
Constitution say and do? The rubrics do
not demand, before an ordinary mortal may
explore the question, that he be ordained a
constitutional lawyer or put on the chas-
uble of the bench. Our Constitution is not
the property of a juridical clergy only. The
laity may read it too, and with equal acuity
and understanding. The terms are not am-
biguous.

. The first thing to note, perhaps, is.that the
words “State’” or “States” appear no fewer

‘than 94 times, either as proper nouns or

pronominals, in the brief 6,000 words of the
original 7 articles. The one theme that
runs steadily through the whole of the in-
strument is the knitting together of States:
It is a union that is being formed, and while
the people are concerned for themselves and
their posterity, the Constitution is to be es-
tablished binding States.

Legislative powers, to begin at the begin-
ning, are vested not in one national parlia-
ment of the people, but in a Congress of the
United States. The word “Congress” was
chosen with precision; it repeated and con-
firmed the political relationship of the pre-
ceding 11 years, when there had been first
a Continental Congress and then a Congress
under the Articles of Confederation.

This Congress is to consist of two Houses.
The first is the House of Representatives,
whose Members are to be chosen “by the
beople of the several States.” And here, in
the very second paragraph, the framers en-
countered and opportunity to choose between
a “national” and a “federal” characteristic:
They might have established uniform na-
tional qualifications for the franchise, but
they did not. Electors qualified to vote for
candidates for the House of Representatives
are to have ‘‘the qualifications requisite for
electors of the most numerous branch of the
State legislature.”

Representatives and direct taxes are to be
apportioned—how? “Among the several
States which may ‘be included within this
Union, according to their respective num-
bers.” How is this enumeration to be deter-
mined? The provision should be noted with
care, for it is the first of four clauses that
speaks eloquently of the plural nature of our
Union: “The actual enumeration shall be
made within 3 years after the first meefing of
the Congress of the United States, and with-
in every subsequent term of 10 years, in such
manner as they shall by law direct.” Now,

the antecedent of they is not “Congress,” but
“United States.” Nowhere in the whole of
the Constitution or in any of the subsequent
amendments is the United States an “it.”
‘The singular never appears. ’ '

What else sheds light in the second section
of article I? We find that “each State shall
have at least one Representative,” where-
upon follows a rolicall of the States them-
selves: “Until such enumeration shall be
made, the State of New Hampshire shall be
entitled to chuse 3, Massachusetts 8,” and
so forth. And when vacancies happen “in
the representation from any State,” the Gov-
ernor thereof is to issue a writ of election.

The dignity and sovereignty of States are
made still more evident in the composition
of the Senate. It is to be composed “of two
Senators from each State,” and whereas Rep-
resentatives are required to be inhabitants
of the States “in which” they shall be cho-
sen, Senators must be .inhabitants of the
States “for which' they shall be chosen.

It is in section 4 that the first grant of
authority to the Federal Government ap-
pears: “The’ times, places, and manner of
holding elections for Senators and Represent-
atives, shall be prescribed in each State by
the legislature thereof; but’—and here the
qualified concession—*“the Congress may at
any time by law make or alter such regula-
tions, except as to the places of chusing
Senators.”

The delegations of power to a federal gov-
ernment appear most fully, of course, in sec-
tion 8, but it is worth noting that not all
the powers delegated to Congress are ex-
clusive and unqualified powers, Thus, the
Congress may raise and support armies, “but
no appropriation of money to that use shall
be for a longer term than 2 years.” Thus,
the Congress may provide for organizing,
arming, and disciplining the militia, and for
governing such- part of the militia as may
be employed in the service of the ‘United
States, but there is reserved. “to the States
respectively” the appointment of officers and
the authority to train their militia accord-
ing to regulation established by Congress.
Thus, too, Congress may exercise Federal au-
thority over federally owned property with-
in the States, but how is-such property to
be acquired? The authority of the Congress
extends. only to those places “purchased by
the consent of the legislature of the State
in which the same shall be,” and this applies
not only to military and naval installations
but also to “other needful buildings.”

Several provisions in section 9 merit at-
tention. As a concession to the slave
trade—one of the essential compromises
without which the Constitution never would
have come into being at .all—it -was pro-
vided that, “the migration or importation of
such persons as any of the States now exist-
ing shall think proper to admit,” shall not
be prohibited prior to 1808. Then follow
seven paragraphs of specific restrictions up-
on the powers of Congress. The privilege of
the writ of habeas corpus shall not be sus-
pended; no bill of attainder or ex post facto
law shall be passed; no direct tax shall be
levied except according:-to the census of the
people as a whole; no tax or duty shall be
laid on articles exported “from any State”;
and—again emphasizing the separateness
of the member States forming the Union—
no preference shall be given by any regula-
tion of commerce or revenue of the ports of
one State over those of another: nor shall
vessels bound to, or from, one State, be
obliged to enter, clear, or pay duties in
another.” )

In section 10, the States undertook to re-
strict themselves. No State shall enter into
any treaty, alliance, or confederation: no
State shall coin money or make anything
but gold and silver legal tender; no State
shall make any law impairing the obliga-~
tion of contracts. Yet even here, the pro-
hibitions are not without qualification.
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Thus, the States reserved to themselves the
right to levy tariffs on imports or exports
suflicient to execute their inspection laws;
and though the fact is often forgotten, the
States even reserved to themselves the sol-
emn power they had claimed under the Ar-
ticles of Confederation, to “engage in war,”
as States, if “actually invaded, or in such
imminent danger as will not admit of
delay.”

Mr. LANGER. Mr. President, will the
Senator from South Carolina yield for
a question?

The PRESIDING OFFICER (Mr. EL-
LENDER in the chair). Does the Senator
from South Carolina yield to the Sena-
tor from North Dakota?

Mr. THURMOND. ' I am pleased to
yield for a question.

‘Mr. LANGER. I am very curious. I
ask the Senator from South Carolina
whether he knows how the House of
Representatives arrived at the decision
to provide for a maximum of 45 days and
$300 in this instance. Why did not the
House of Representatives decide to make
the maximum number of days 50, and
why did it not choose, as the maximum
amount of fine, $250 or $500°?

Mr. THURMOND. . I should like to
answer the question the distinguished
Senator asked, but I cannot do so. I was
not consulted about this compromise.
All I know about it is that I heard the
majority leader make an announcement,
following the taking of action in the

‘House of Representatives. And.then I

read about it in the newspaper. .

But I had understood—and the dis-
tinguished Senator from Califormia [Mr.
KNOowWLAND] can correct me about this if
I am mistaken—that there was -an effort
on the part of the Republicans to pro-
vide for 60°days. But, since the -Senate
had not voted for any provision of: this
sort, but had voted only for a straight
jury-trial provision, 45 days was selected
as a compromise. That is my under-
standing of the matter. I pass on to
the Senator from North Dakota only
what I heard. But perhaps the Senator
from California can answer the gques-
tion. At any rate, even if 60 days had
been originally proposed, and finally 45
days was decided on, the Senate got the
worst end of the bargain.

However, even if the provision had
been for only 1 day, in my opinion the
principle would be the same, because
under the Constitution a citizen is en-
titled to a jury trial; and the Congress
has no power to pass a law providing
that a Federal judge or any other judge
can deprive a citizen of a jury trial.
However, under this proposal, a judge
would be able, in two ways, to deprive
a citizen of a jury trial. In the first
place, the Federal judge could decide
whether he wanted to allow the person
to have a jury trial in the first instance.
If the judge decided that there could be
a jury trial, the citizen would have a
jury trial. If the judge ‘decided that
there would not be a jury trial, the judge
himself would try the case.

Next, if the judge decided to try the
case himself, without & jury, the judge
would proceed to try it. If, at the con-
clusion of the case, the judge were to
determine that the punishment he would
mete would be more than 45 days im-
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prisonment or a fine of more than $300,
the judge would then give the citizen
another trial. In other words, this pro-
vision of the compromise would give the
judge the option of trying the citizen in
the first place, and it would give the
judge the option of deciding how much
punishment he would mete, and then the
‘amount of punishment imposed would
determine whether the citizen would re-
ceive still another trial.

All those exceptions are entirely for-
eign to the Constitution. The Consti~
tution provides that a man charged with
-the commission of .a crime is entitled to
a jury trial. That provision is as plain
as can be. Any child in the fifth grade
in school can read it and understand it,
and there should not be any difficulty in
understanding it.

However, as I have understood in ar-
riving. at the compromise an attempt
was made to get together on some pro-
vision; and the result was-a monstrosity.
It turned out to be an unconstitutional
provision, in my opinion.

Mr. LANGER. Mr. President, will the
Senator from South Caroling yield
again?

Mr. THURMOND. I am glad to yield.

Mr. LANGER. What I should like to
know is this: Is there -any precedent,
anywhere in the entire United States,
for a measure such as this, by means
of which a-defendant could be tried by
a judge, if the sentence imposed were

‘imprisonment for not more than 45 days,

or any other number of days, or the im-
position of a fine of any size; but that
if the term of imprisonment were longer
or the amount of the fine were greater,

‘there must be a jury trial? Can the
-Senator from South Carolina name any

precedent at all for such a provision? -
Mr. THURMOND. I know of no
place in the United States where a per-
son charged with a crime does not have
g jury trial. Even under the present
criminal-contempt procedure, under ex-

isting law, if one is charged with crim- »

inal contempt, he is entitled to a jury

-trial. I know of no instance in any part

of the United States, from Maine or the
State of Washington on the north, to
California, Arizona, New Mexico, Texas,
Louisiana, Florida, or any of the other
States in the southern part of the Na-
tion, in which one who is charged with
the commission of a crime does not have
a trial by jury. It seems to me that in
the conference, some one or more of the
conferees should have raised the point,
‘“This provision would be conbrary Lo the
Constitution, and we cannot include
such. a provision.” It seems to me some
of the conferees would have suggested
that the Constitution provides to the
contrary. There is a decision which can
be cited on that point; I think I have
called it to the attention of the distin-
guished Senator from North Dakota.
The decision in that case holds that
criminal contempt is a crime; and, since
it is a crime, one charged with criminal
contempt is entitled to a jury trial. If

“there is to be.passed a bill providing
_punishment for criminal contempt, it

should provide for a jury trial. I know
of no way to get around a jury trial in
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this matter because the Constitution
has laid down the law. That is basic
law. : -

The Constitution can be . amended.
Congress can submit an amendment to
it. There are four. ways to amend the
Constitution, and it can be amended so
as to provide that a Federal judge in his
discretion can give a man a jury trial.
Then the compromise would be legal,
and what it proposes would be effective.
It would be valid.

As the Senator from Wyoming [(Mr.
O'ManONEY] said today, confirming my
judgment, as it stands now it is not
valid. I think it is unconstitutional.
The Senator from Wyoming expressed
his opinion likewise, We could amend
the Constitution to provide for it. Con-
gress could pass a law to provide that
a PFederal judge could punish a man
for contempt, by so many days’ impris-
onment, or by a fine of so many dollars.
We could do that, but it has not been
done. Until the Constitution is amend-
ed in the manner provided in the Con-
stitution itself, we must abide by it. I
know that many people in this country
would like to get around the Constitu-
tion, and it looks as if they have been
doing so.

The Supreme Court has been rewrit-
ing the Constitution in some cases, and

~other branches of the Government at

times have encroached upon the Con-
stitution because there is divisional
power between the Federal Government
and the State governments. When we
cross the line of the State.government,
as here, without constitutional author-
ity, we violate the Constitution.

The States entered into this pact, the

‘Constitution, about which we are talk-

ing so much, and in this pact they dele-
gated to the Union only certain things,
and they are just as plain as they can
be. They are listed in the Constitution.
I should like to read to the distinguished
Senator what the Constitution says on
that point.

Article I, section 1, provides:

All legislative powers herein granted shall
be vested in the Congress of the United
States, which shall consist of a Senate and
House of Representatives.

I will not take the time to go through
all that, I will skip to the pertinent
portions.

Section 7 of article I provides:

All bills for raising revenue shall orig-
inate in the House of Representatives; but
the Senate may propose or concur with
amendments as on other hills.

" Every bill which shall have passed the
House of Representatives and the Senate,
shall, before it becomes a law, be presented
to the President of the United States; if
he approve, he shall sign it, but if not he
shall return it, with his objections to that

_House in which it shall have originated, who

shall enter the objections at large on their
journal, and proceed to reconsider it. If
after such reconsideration, two-thirds—

T will skip to section 8. That is more
pertinent. This is what the Congress
has power to do. The powers are listed.

The Congress shall have power to lay and
collect taxes, duties, imposts and excises, to
pay the debts and provide for the common
defense and general welfare of the United
States; but all duties, imposts and excises
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shall be uniform throughout the United

States. . . .
To borrow money on credit of the United

States; )

" To regulate commerce with foreign na-

tions, and among the several States, and

with the Indian tribes.

The PRESIDING OFFICER. Will the
Senator suspend to Treceive a message
from the President of the United States?

Mr. THURMOND. Certainly.

MESSAGE FROM THE PRESIDENT

A message in writing from the Presi-
dent of the United States submitting
nominations was communicated to the
Senate by Mr. Miller, one of his secre-
taries.

EXECUTIVE MESSAGE REFERRED

As in executive session, )
The PRESIDING OFFICER laid be-

-fore the Senate a message from the

President of the United States submit-
ting the nomination of Edward L. Mec-
Carthy, to be United States marshal for
the district of Rhode Island, which was
referred to the Committee on the Judi-
ciary.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Maurer, one of its
reading clerks, announced .that the
House has passed, without amendment,
the bill (8. 2413) to clarify the authority
of the President to fill the Jjudgeship for
‘the district of South Dakota authorized
by the act of February 10, 1954, and to
repeal the prohibition contained in. such
act against filling the next vacancy oc-
curring in the office of district judge for
such district.

The message also announced that the
House had severally agreed to the

-amendments of the Senate to the follow-
-ing bills and joint resolution of the

House:

H.R.2075. An act for the relief of Albert
Heinze;

H.R.2904. An act for the relief of the Knox

.Corp., of Thomson, Ga.;

H.R.3468. An act for the relief of J. A.
Ross & Co.; and

H. J. Res. 374. Joint resolution for the re-
lief of certain aliens.

CIVIL RIGHTS ACT OF 1957
The Senate resumed the consideration

-of the amendments of the House of Rep-~

resentatives to Senate amendments
Nos. 7, and 15 to the bill (4. R. 6127)
to provide means of further secur-
ing and protecting the civil rights of
persons within the jurisdiction of the
United States.

The PRESIDING OFFICER, The Sen-
ator will proceed.

Mr. THURMOND. T continue to read
from article 1, section 2:

To establish a uniform rule of natural-
ization, and uniform, laws on the subject
of tbankruptcies throughout the United
States.

Congress would not have the power to
pass bankruptey laws, indeed Congress
could not pass a law on any subject ex-
cept for the power given to it by the
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Constitution. This provision T have

-read is the basis for our bankruptcy law.

To coin money, regulate the value thereof,
and of foreign coin, and fix the standard of
weights and measures. .

"o provide for the punishment of counter-
feiting the securities and current coin of the
United States.

To establish post offices and post roads.

That is your authority for the Federal
Government to act in that field.

To promote the progress of science and
useful arts, by securing for limited times to
authors and inventors the exclusive right
to their respective writings and discov-
eries.

To constitute tribunals inferior to the
Supreme Court,

That gives authority to Congress to
establish certain courts of appeals and
district courts. They are inferior tribu-
nals, that is inferior to the United States
Supreme Court,.

To define and punish piracies and fel-
onies committed on the high. seas, and of-
fenses against the law of nations.

To declare war, grant letters of marque
and reprisal, and make rules concerning
capturés on land and water.

To raise and support armies, but no ap-
propriation of money to that use shall be
for & longer term than 2 years.

But no appropriation of money for
that purpose shall be for a longer term
than 2 years. We cannot appropriate
money for the Defense Establishment for
more than 2 years because the Consti-
tution limits it. If we should attempt to
do that; we would go beyond the Consti-
tution.

I think that is a suggestion which may

- apply to foreign aid. If we should com-

mit ourselves for 5 years or 10 years,
I think that would be unconstitutional,
-But some of the defense items are classi-
fied under the term ‘“foreign aid.”

To provide and maintain a Navy;

To make rules for the government and
regulation of the land and naval forces;

To provide for calling forth the militia
to execute the laws of the Union, suppress
insurrections, and repel invasions.

To provide for organizing, arming, and
disciplining the militia, and for governing
such part of them as may be employed in
the service of the United States, reserving
to the States respectively, the appointment
of the officers, and the authority of training
the militia according to the discipline pre-
scribed by Congress,

I want to read that last part again,
I wish to call attention to a point:

Reserving to the States respectively, the
appointment of the officers, and the authority
of training the militia according to the
discipline prescribed by Congress.

Do you not know, Mr. President, that
if that section was not in the Constitu-
tion the Federal Government would be
appointing the officers of the National
Guard? That is the reason the Govern-
ment cannot do it: the Constitution re-
serves that power to the States.

To exercise exclusive legislation in all cases
whatsoever, over such district (not exceeding
10 miles square) as may, by cession of par-
ticular States, and the acceptance of Con-
gress, become the seat of the Government
of the United States, and to exercise like
authority over all places purchased by the
consent of the legislature of the State in
which the same shall be, for the erection of
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forts, magazines, arsenals, dockyards, and
other needful buildings; .

For that reason the Federal Govern-
ment cannot go to Louisiana, North Da-
kota, South Carolina, or New Hampshire
and buy a piece of land until the legisla-
ture passes an act approving such pur-
chase. Under the provision the State
must approve the transaction with re-
spect to property within its borders,
whether it owns the property or not, be-
fore the Federal Government can get it.
Of course, the Government could con-
demn if; but if it followed the Consti-

-tution it would not be able to take it.

The Constitution reserves that power to
the States.

To make all laws which shall be necessary
and proper for carrying into execution the
foregoing powers, and all other powers vested
by this Constitution in the Government of
the United States, or in any department or
officer thereof. :

SEc. 9. The migration or importation of
such persons as any of the States now exist-
ing shall think proper to admit, shall not be
prohibited by the Congress prior to year
1808, but a tax or duty may be imposed on
such importation, not exceeding $10 for each
person.

The privilege of the writ of habeas corpus
shall not be suspended, unless when in cases
of rebellion or invasion the public safety may
require it.

Regardless of what a State wishes to
do, the United States Constitution pro-
vides that a writ of habeas corpus shall
not be suspended unless—note the ex-

-ception—“unless when in cases of re-

bellion or invasion the public safety may
require it.”

No bill of attainder or ex post facto law
shall be passed.

No capitation, or other direct, tax shall be
laid, unless in proportion to the census or
enumeration herein before directed to be
taken.

We have the income-tax amendment
to the Constitution. The 16th amend-
ment to the Constitution provides that .
Congress can levy an income tax. That
is the only authority in the Federal Gov-
ernment to levy an income tax. It does
not inherently have that authority. The
Federal Government can do only what
the States gave it the authority to do
when they entered into the compact in
Philadelphia in 1787, and the amend-
ments which have been adopted since
then. Two years later, in 1789, the
States adopted the 10 amendments
known as the Bill of Rights, for which
there was so much sentiment. T do not
believe the Constitution would have been
ratified if the delegates to the conven-
tion had not promised the Bill of Rights
would be submitted, and it was submitted
and adopted 2 years aftzr the conven-
tion, in 1789.

No tax or duty shall be laid on articles
exported from any State.

No preference shall be given by any Regu-
lation of Commerce or Revenue to the ports
of one State over those of another; nor shall
vessels bound to, or from, one State be
obliged to enter, clear, or pay duties in an-
other.

No money shall be drawn from the Treas-
ury, but in consequence of appropriations
made by law; and a regular statement and
account of the receipts and expenditures of
all public money shall be published from
time to time,
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That is the only reason the States do
not impose duties on some articles;
otherwise they would probably do it, but
under the Constitution they cannot do
it.

No title of nobility shall be granted by the
United States: And no person holding any
office of profit or trust under them, shall,
without the consent of the Congress, ac-
cept of any present, emolument, office, or
title, of any kind whatever, from any king,
prince, or foreign state.

In other words, if T were an ambassa-
dor in London and the Queen of England
wished to confer on me a title or wished
to give me extra compensation for some
reason, I could not take the title or com-
pensation unless Congress permitted it.
Congress would have to pass an act to
permit it,

Sec. 10. No State shall enter into any
treaty, alliance, or confederation; grant
letters of marque and reprisal; coin money;
emit bills cf credit; make any thing but
gold and silver coin a tender in payment of
debts; pass any bill of attainder, ex post
facto law, or law impairing the obligation
of contracts, or grant any title of nobility.

In other words, that goes right down
the line to support the point I make.
So the Constitution provides exactly
what the Federal Government can do.
What hurts me is to see some distin-
guished Members of Congress, able men
who believe in the division of powers
between the Federal and State Govern-

" ments—or I always thought they did—

going along with the bill, because this is
a bill that takes power away from the
States and gives it to the Federal Gov-
ernment.

The matter of elections is left up to
each State. That power was not dele-
gated. The qualifications for electors,
the holding of elections, and all relevant
matters were reserved to the States.
There has been a movement, I under-

‘stand, to get the Congress to pass a bill

eliminating the poll tax. I believe I told
the Senate this morning, or this after~
noon, that when I was Governor, I rec-
ommended that the poll tax be removed
in my State, and it was removed. But
Congress may not pass a law to do it.
It could do it, but it would be unconsti-
tutional for the reason that there is a
provision of the Constitution which
states that the qualifications of electors
shall be left to each State. Therefore,
New Hampshire has qualifications and,
if the people of that State wish to make
as a qualification for voting in that State
the payment of-a poll tax, they have a
right to do so. The only way such a
measure could be enacted legally, if it
were going to be the law nationwide,
would be for Congress to submit an
amendment to the Constitution elimi-
nating the poll tax.

The Senator from Florida [Mr. HoL-
1aND] has now pending a proposed con-
stitutional amendment to eliminate the
poll tax, amending the Constitution.
To do that would be legal; it would be
constitutional, and it would be proper.
Personally I think it is better to leave
to each State the power to fix the quali-
fications for voting of its citizens. In
my State, as I have said, we have very
low qualifications. We have heard
much about people in my State not vot-

ing. I believe more people vote in my

State than vote in New York, because
New York has a much higher standard
for voting. That State requires, I be-
lieve someone said, a high-school edu-
cation. Someone else said it requires a
grade-school education. It is certainly
one of the two. In my State we require
only that a man be able to read and write
the Constitution, or that he own $300
worth of assessed property. So our re-
quirements for voting are not stringent.
They are not nearly as strict as they are
in New York. I do not know about the
requirements in the State of the Senator
from North Dakota.

A few years ago I was Governor of
South Carolina. At that time a bill was
pending in Congress to remove the poll
tax on a nationwide basis. Congress
was to do it. It would have been just
as unconstitutional as this so-called
compromise, whose proponents are try-
ing to get it through the Congress, to
deprive the people of a jury trial.

Mr. LANGER. I thank my distin-
guished friend.

Mr. THURMOND. The Senator is
welcome.

Mr. President, I do not believe that
American history is taught sufficiently in
our high schools and colleges. I do not
believe that a course in government is
taught in our high schools and colleges.
I come in contact with a great many in-
telligent people, people who have been
educated, big financiers who have made
a great deal of money, and many others;
yet they do not know the fundamentals
of the Constitution. It is because they
have not studied it. I think the people
of the country would be wise to study
the Constitution. I think it is more im-~
portant today than ever before for the
people to study it and be able to delineate
the powers of the Federal Government,
and learn what the Federal Government
has not the power to do.

For example, the Congress has no
power to abolish the poll tax as a pre-
requisite for voting, because the gqualifi-
cations of voters are left to each State.

There are a great many things which
Congress cannoft do. Yet pressure is
brought on Members of Congress, and
they vote for certain measures anyway,
because of the pressure.

Why do Senators think this so-called
compromise on the civil rights bill is be-~
ing pressed? Why is there any civil
rights bill before wus? Why call this
measure a right-to-vote bill? It is a per-
fect farce. It is not a right-to-vote bill.

As I have stated, every State in the
Union has statutes providing for the
right to vote. The Federal Government
has statutes providing for the right to
vote.

Why is such a bill as this being con-
sidered at this time? Because there are
pressures on Members of Congress to do
so. Some Members of Congress at-
tempted to do so, even though they were
doubtful of the constitutionality of the
measure. The Senator from Wyoming
[Mr. O'MaxHoNEY] stated earlier in the
day that he did not think the jury trial
amendment which was put in the com-
promise bill in the House was constitu-
tional. He said he would offer an
amendment in January to correct it.
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- I would rather see him vote against it
now. If the bill should pass anyway,
he could later offer his amendment.
But if a bill is unconstitutional, I think
it is better for us not to vote for it. I
think Members of Congress must develop
stamina, fortitude, and courage to resist
pressures, and to stand by the Constitu-
tion. If we do not do so, as I stated

earlier in the day, we shall keep whittling -

away the rights of the States until, after
a while, the States will not have any
rights. There will be a powerful Central
Government—and it will be a powerful
monster, too. Everything will radiate
from Washington.

I understand there is a movement on
foot to establish a national police system.
It is desired to convert the FB1, which
is purely an investigative agency, into a
law-enforcement agency. It is .not a
law-enforcement agency. Congress
would not have the right to establish a
national police agency, because under
the Constitution the police power is re-
served to the States.

However, this investigative agency, the
FBI, is in a different situation. It does
not do police work. It apprehends
criminals and works with the States, and
cooperates in the execution of Federal
laws, apprehending violators and bring-
ing them to trial. But it is not a police
agency. I am glad that Mr. J. Edgar
Hoover said that he was opposed to a
national police system. I am sorry to

see that the President has been recom- -

mending a bill to provide Federal aid to
education by way of construction of
school buildings. I have been amazed
at the fact that so many people are not
acquainted with the fact that in the en-
tire Federal Constitution there is not a
sentence which contains the word “edu-
cation.” The word “education” is not to
be found in the United States Constitu-
tion. Therefore, since the States did not
delegate the field of education to the
Federal Government, the Federal Gov-
ernment has no jurisdiction in that field,
unless we amend the Constitution and
give the Federal Government jurisdic-
tion in the field of education.

We can amend the Constitution. We
can follow one of the four methods of
amending the Constitution, and give the
Federal Government authority in that
field, if that is the wise thing to do,
which I do not think it is. However, that
is the way it must be done. We have
no authority to appropriate money for
Federal aid to education. I know
that the President’s intentions are good.
However, at Columbia University several
years ago he was against Federal aid to
education. At any rate, it would be a
great mistake for the Federal Govern-
ment to enter the field of education.

After we begin giving money for Fed-
eral aid to education by way of construc-
tion, the next demand from the powerful
National Education Association, which I
understand is building a tremendous
office building in Washington, will be
for a supplement to the salaries of teach-
ers. The National Education Association
will bring pressure on Members of Con-
gress, as do other pressure organizations,
and will say, “We need supplements to
teachers’ salaries.”
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When we enact legislation for Federal
ajd to construct the buildings, and to
provide supplements to teachers’ sala-
ries, the Federal Government will be
asked to pay a larger share of such sal-
aries, and there will be more and more
control to go with it. Before we know
it, there will be Federal control of edu-
cation, and the parents of the Nation
will find their children studying books se-
lected in Washington, instead of by the
people in Delaware, North Dakota, and
South Carolina.

It is a great mistake for us not to fol-
low the Constitution. If the Constitu-
tion needs amending, we can amend it.
There is a provision for amending it, and
it should be amended from time to time.
There have been 22 amendments since

it was adopted. In 1789 the first i0

amendments were adopted. Since then

. 12 other amendments have been adopted.

There are now 22 amendments to the
Constitution. :

We were talking about the 16th
amendment awhile ago,-the income-tax
amendment. I think most people feel
that it is necessary, although the income
tax appears high.  Therefore there had
to be a way to bring it about. Congress
could not pass an income-tax law. Ithad
no authority to do so until the Constitu-
tion had been amended to give Congress

" the power to do it.

I think it is important to understand

what we mean by the division of powers
- - between the Federal Government and
- the State governments., We have a com-

pound Republic. It is a compound Re-
public because there are Federal powers
and State powers. There are three
branches in the Federal Government,
each of which checks on the others, with
the exception of thz Supreme Court. It
has practically no check on it, and it has
gone wild, :

There are three branches in the State
governments. Each is supposed to be a
check on the others.

There are two checks on the Supreme
Court. In the first place, we can im-
peach Supreme Court justices. How-
ever, the House must do the impeaching,
and the Senate sits as a jury to hear the
case. So, there is not much the Senate
can do from that standpoint,

The other one is that, under the Con-
stitution, the appellate power of the

_ Supreme Court can be controlled by the

Congress, so that if Congress saw fit
to pass a bill to limit the appelate power
of the Supreme Court, Congress would
have that right. The Constitution gives
it the power to do that. Many persons
think we have to amend the Constitu-
tion before we can do that.

Mr. KNOWLAND. Mr, President, will

" the Senator from South Carolina yield

for a question?

Mr. THURMOND. 1 yield for a ques-
tion.

‘Mr. KNOWLAND. Would the Sen-
ator say that would be a form of cruel
and inhuman punishment to impose
upon his colleagues?

Mr. THURMOND. I would say it is -

cruel and inhuman punishment to im-
pose on the citizens of America if we
pass a bill without providing for a jury
trial.
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(Manifestations of applause in the
galleries.)

The PRESIDING OFFICER. The gal-
leries will be in order.

Mr. THURMOND. I have received
letters from a-number of States, and I
have been in California. I spent a week
there in the fall of 1953. Starting at
Long Beach and ending up at San Fran-
cisco, I made addresses all the way up
the coast. I even went to Bakersfield
and saw an old friend of the Senator
from California there. I talked with
many persons there. Unless they have
had a changc in sentiment, they think,
just as the people of South Carolina do,
that there should be jury trials.

Mr. KNOWLAND. Mr. President, will
the Senator from South Carolina yield
for a further question?

Mr. THURMOND. I yield for a ques-
tion.

Mr. KNOWLAND. Does not the dis-
tinguished Senator also think that the
people of California are interested in
the 15th amendment to the Constitution,
assuring all American citizens the right
to vote?

Mr. THURMOND. I am sure that the
people of California are, and I am sure
the people of South Carolina are. The
people of South Carolina have done
something about it, just as have the peo-
ple of California. Last night, when the
distinguished Senator from California
was resting comfortably, I was speaking
here and trying to rouse the people of
America concerning the dangers of tak-
ing away their right of trial by jury, I
placed in the REcorp the statutes of
California on that subject, and here is
what they provide:

California: Unless otherwise designated,
references are to Elections Code Annotated—
West’'s—1955:

“Hindering public meeting: Every®%person
is guilty of & misdemeanor who, by threats,
intimidation, or unlawful violence, willfully
hinders or prevents electors from assembling
in public meetings for consideration of pub-
lic questions (sec. 5004).

“Intimidating voter: Every person or cor-
poration is guilty of a misdemeanor, who
directly or indirectly uses or threatens to use
force, violence, restraint, or inflicts or threat-
ens to inflict any injury, -damage, harm, or
loss or other forms of intimidation to com-
pel a person to vote or refrain from voting
at any election (sec. 1158).

“Interference with free exercise of elective
franchise: Every person or corporation is
guilty of a misdemeanor who, by abduction,
duress, or any forcible or fraudulent means,
impedes or prevents the free exercise of the
elective franchise by any voter; or who com-
pels or induces a voter either to give or
refrain from giving his vote at any election
or to vote or refrain from voting for a par-
ticular person (sec, 11582).

“Election officers: Any election officer who
induces or attempts to induce any voter
either by menace or reward, to vote differ-
ently from the way he intended to vote, is
guilty of a felony (sec. 11583).

“Threat by employer: Any employer,
whether a corporation or natural person, is
guilty of a misdemeanor, if he encloses ma-
terial in the pay envelopes containing
threats, express or implied, intended to influ-
ence political opinions or actions of em-

ployees, or who within 90 days before an.

election exhibits any placard, etc.,, in the
place of employment, containing such
threats (secs. 11584, 11585).
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“Penalty: Any corporation guilty of in-
timidating a voter shall forfeit its charter
(sec. 11586).

“Misdemeanor: Unless a different penalty
is prescribed, a misdemeanor is punishable
by imprisonment in the county jail for not
more than 6 months or by fine of not over
$500, or by both (Penal Code, sec. 19).

“Scope of penalty provisions: All penalty
provisions listed above apply to both final
elections and primary elections (sec. 11500).”

Those are statutes of the State of Cali-
fornia, and they are good statutes.
Mr. KNOWLAND. Mr. President, will

the Senator from South Carolina yield -

for a further question?

Mr. THURMOND. I yield for a ques~
tion.

Mr. KNOWLAND. Does the Senator
not recognize the fact that under the
voting rights bill which the Senate is at-
tempting to pass but which the Senator
from South Carolina has, for the mo-~
ment, successfully prevented the Senate
from passing, there is not a single ‘in-
dividual who can be cited for either civil
or criminal contempt if another Ameri~
can citizen is deprived of his right to vote
under the Constitution? So, if the Sen-
ator is correct in his statement that no
person is deprived of his right to vote in
his State—and I feel certain that no
American citizen is denied the right to
vote in my State—neither California nor
South Carolina would cite any public of-
ficial or other person criminally unless
they were depriving people of their right
to vote under the laws of the State.

Mr. THURMOND. ' I think some part
of the Union could nullify the Constitu-
tion, just as I think some juries turn
loose some defendants who are guilty.
Some judges will make mistakes, too.
But why do we not let the States alone
and let them handle their own problems?
I know the southern people and I know
they are doing all they can for the Negro.

I see my friend the Senator from Ken«
tucky [Mr. Coorer] sitting next to the
Senator from California. He feels that
his State is doing all it can. I know the
State of Mississippi, from which come my
good friends, Senator EasTranp and Sen-
ator SteEnNIs, is doing all it can. We
cannot change customs overnight. We
have to let the local people work these
things out. But Congress did not care to
let',t the local people work these things
out.

All that is necessary is to have en-
forcement of the Federal statute. There
is a Federal statute, to which I called
attention today. For the benefit of
Senators who were not here at the time,
I may say that this statute provides
that whoever intimidates, threatens, or

coerces, or attempts to intimidate,.

threaten, or coerce, any person, for the
purpose of interfering with the right of
such other person to vote, or to vote as
he may choose, is guilty of a crime, pun-
ishable by a $1,000 fine or by imprison-
ment of 1 year.

Mr. COOPER. Will the Senator
yield?

Mr. THURMOND. I yield for a ques-

‘tion.

Mr. COOPER. Does the Senator
know that there has never been any
question, since the War Between the
States, about the Negro population in
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Kentucky having the right to vote, and
exercising that right? :

Mr. THURMOND. I have never
heard any question about it. I simply
say that in my State the Negroes are
voting in large numbers. They claimed
the credit for carrying the election for
Stevenson in 1952, and at that time
there was a very close election. They
claimed they cast more than 80,000
votes, which was about 25 percent of the
total. Their own newspaper contained
that information. I have a clipping
from that newspaper, the Lighthouse
and Informer.. So they are certainly
voting in my State, and I am sure they
are voting in the Senator’s State.

Is it not better to let the local people
work out these problems, rather than to
rush things on them, and try to change
their customs overnight?

As a matter of fact, if you gentlemen
want to take any action, however, if the
proponents of this bill are not satis-
fied—I do not think the distinguished
Senator is dissatisfied—with the en-
forcement by the governors of the
States of the Nation—and the gover-
nors are the chief executive officers of
the States and are responsible for en-
forcing the law—or if the Federal Gov-
ernment is not satisfied with the en-
forcement being given by the governors
to the voting laws of the States to pro-
tect the rights of people to vote, then
why do they not enforce the Federal
statute, which is already on the books?

Mr. COOPER. Because of the Sena-
tor’s kind reference, I should like to ask
a question as follows: Does the' Sena-
tor know that in Kentucky all citizens,
including all Negroes, have had, since
the War Between the States, the right
to vote, have exercised that right, and
that it has never been gquestioned?

Mr. THURMOND. I am sure that is
the case, because I have heard that they
vote there. They are voting in the South
in larger numbers than ever before. No
persons in my State are deprived of the
right to vote. If they are qualified to
vote, they are allowed to vote. Of course,
no man who is not qualified ought to be
allowed to vote. New York State has a
much higher standard, as I said a while
ago, than we have. If -a person can
merely read or write in my State, he can
vote. In New York one has to be a
high-school graduate, I believe or at
least has to meet a literacy test. So we
are not nearly so strict in South Carolina
as they are in New York.

The Senator comes from g border
State. Kentucky is a great State. I
suggest to the Senator, however, since he
is from a border State that went in part
with the North and in part with the
South, that the Senator stick with the
South.

Mr. COOPER. Mr. President, I will
ask the Senator if it is not true that
Kentucky had to make that choice al-
most a hundred years ago and they chose
to stick with the Union?

Mr. THURMONL. Mr. President, if
there is any Member in the Senate who
is not satisfied with the voting protection
given by the governors and the other
officials of the States of the Nation, again
I say that all they have to do is to call
upon the Justice Department to enforce
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section 594. It is now against the Fed-
eral law to intimidate, threaten, or co-
erce, or to attempt to intimidate, threat-
en, or coerce, any voter, in any way,
shape, or form. That is the Federal stat-
ute which is on the bocks now. Why not
enforce that statute? What is the idea
of coming here with a right-to-vote bill?
That is a big, high-sounding word that
does not mean anything. If we pass this
bill, we will pass an unconstitutional bill,
It will be all right if the Justice Depart-
ment will enforce section 594. I believe
they are enforcing it. Is there anyone
that thinks they are not enforcing this
law? Is there anyone who thinks the
present administration is not enforcing
section 594?

If the Justice Department are en-
forcing this law, they are protecting peo-
ple in this matter now. If they are not
enforcing this law, let them enforce it
and that will protect them. Either the
Justice Department are not enforcing
this law, if they have had complaints, or
they have not had any complaints.

Has the Justice Department had com-
plaints, such as we have been hearing
about, that many people have been de-
nied the right to vote? We hear that in
the South many people are denied the
right to vote. What is there now; what
has there been in the past 5 years to keep
the Attorney General from going to any
Southern State to enforce this statute?
It is a Federal statute. The Attorney
General not only has the right to enforce
it, but he has the duty. If there have
been any complaints about people in the
South not voting, I have not heard of
them. But if there have been any com-
plaints about them not voting, then the
Justice Department ought to do some-
thing about it. If the Justice Depart-
ment has taken no action to enforce this
statute, it shows one of two things: The
Department has not had anybody ob-
jecting, or, if there were objections, it ig-
nored them and did not do its duty by
enforcing the statute. The point is there
is a Federal statute now, so why pass
another bill? All the Congress needs to
do is to follow the Constitution. If we
will follow the line of demarcation in the
Constitution between the powers dele-
gated to the Federal Government and
the powers reserved to the States, we
will not get into difficulties about all
these different things.

If a bill were introduced to repeal the
poll tax as a prerequisite to voting, there
would not be any question but that the
Congress would not consider it because
it would be unconstitutional. The quali-
fications of voting are reserved to the
States. Why can we not look at it from
that viewpoint and not try to say
whether it is a good bill or a bad bill?
On the right to vote bill, should there
be any question whether we are going to
accept this compromise? I do not think
there should be any question at all, be-~
cause the Constitution says a man
charged with a crime is entitled to a
jury trial. The court decision which I
have before me holds that criminal con-
tempt is a crime.

Mr. President—— .

The PRESIDING OFFICER (Mr.
FRrEAR in the chair). The Senator from

" South Carolina.
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Mr. THURMOND. I will proceed now,
if there are no further questions.

The PRESIDING OFFICER. The
Senator from South Carolina has the
floor.

Mr. THURMCND. Article III, defin-~
ing the judicial power of the TUnited
States, contains several provisions of in-
terest in this review.

Mr. LANGER. Mr. President, will the
Senator yield for a question?

Mr. THURMOND. I will yield to the
able Senator for a question.

Mr. LANGER. Is it correct that
under Federal statute 594 there can be
imposed a fine of $1,000 or imprisonment
of 1 year in jail?

Mr. THURMOND. That is correct.

Mr. LAWGER. The compromise right
to vote bill cuts it down to a fine of $300
and 45 days in jail. If the judge deter-
mines that the defendant ought to suffer
a greater penalty than that, the case has
to go to a jury.

Mr. THURMOND. In reply to the
Senator, I will say if this bill is passed,
of course I am expecting it to be held
unconstitutional as soon as it can be
tested. But until that is done, they will
have a choice.

There could be a prosecution under
the Federal statute, which is section 594;
or such a person could be taken before
a Federal judge, and the Federal judge
could decide whether he wanted to try
the case. If the judge decided he was
in a hurry to take a vacation trip, he
could simply say, “I will try the case
myself.” Then, under the provisions of
the compromise measure, the judge
would try the case; and the person being
tried could not complain.

Let me ask the Senator from North
Dakota. what he would do. Suppose he
were to find himself in such a situation;
and suppose the judge were to say to
him, “Mr. LanGer, I will not give you a
jury trial. I will try you myself”’—and
then the judge would rear back on his
haunches and would grin.

What would the Senator from North
Dakota do under those circumstances?
There would be nothing he could do, be-
cause the judge would have a right to fry
him under the provisions of the com-
promise measure which has come to us
from the House of Representatives.

Mr. LANGER. Mr. President, will the
Senator from South Carolina yield for
another question?

The PRESIDING OFFICER (Mr.
FrEAR in the chair). Does the Senator
from South Carolina yield to the Sen-
ator from North Dakota?

Mr. THURMOND. I shall be pleased
to yield for a question.

Mr. LANGER. Inasmuch as section
594 is on the statute books, why is not
this right-to-vote bill entirely super-
fluous?

Mr. THURMOND. Mr. President, the
Senator from North Dakota has put his
finger on exactly what I have been dis-
cussing in the Senate for—Ilet me see, Mr.
President, how long has it been?

* The PRESIDING OFFICER. Twenty-
one hours.

Mr. THURMOND. No; Mr. President,
it has been 22 hours and 10 minutes.
{Laughter.] For 22 hours and 10 min-
utes I have been trying to emphasize that
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point—namely, why is this compromise
. necessary, when a Federal statute on this
subject is already on the statute books?
It provides for a fine of $1,000 or im-
prisonment of 1 year in jail.
If the Department of Justice is inter-
ected in the persons who are alleged to
have been deprived of the right to vote—
regardless of whether they are whites,
Negroes, or others—why does not the
Department of Justice take action to en-
force section 594 and thus protect the
right to vote? The Department of Jus-
tice can do that under section 594. That
is up to the Department of Justice. I
do not know what the Department will
do; that is up to the Department of Jus-
tice.
Mr. LANGER. Mz President, will the
Senator from South Carolina yield for
another question?
Mr. THURMOND. I yleld for a ques-
tion.
Mr. LANGER. During the last 5
years, has anyone been arrested under
section 594? .
Mr. THURMOND. In reply to the
question of the distinguished Senator
from North Dakota, I wish to say that
I have never heard that anyone in my
State has been tried under that statute.
So there is no use in having the repre-
sentatives of the Department of Justice
come to South Carolina and say that peo-
ple there are deprived of the right to vote,
because if anyone representing the De-
partment .of Justice does come to South
Carolina and does make such a state-
- ment, I will tell him that it is his own
fault, for those in the Department of
- Justice have failed to do their duty; they
have a law under which they can pun-
ish such persons, but they have not done
so. Either no one in South Caroling is
deprived of the right to vote, or else the
Department of Justice has failed to do
its duty.

Mr. LANGER. I thank the Senator
from South Carolina. I get the point
very clearly.

Mr. THURMOND. Letme ask wheth-
er there are any more questions.

‘The PRESIDING OFFICER. Doesthe
Senator from South Carolina yield the
floor?

Mr. THURMOND. Mr. President, I
shall proceed. I am just trying to ﬁnd
-a section of the Constitution to which
I msh to refer.

"LANGER. Mr. President, while
the Senator from South Carolina is
doing that, will he yield for another
question?

Mr, THURMOND. I shall be pleased
to yield for a question. .

Mr. LANGER. Can the Senator from
South Carolina tell the Senate how
many years ago section 594 was enacted
into law?

Mr. THURMOND. I believe it was in
1939.

Mr. LANGER. Do I correctly under-
stand that since that time, there has
been no prosecution under that pro-
vision of law? Is that true, so far as
the Senator from South Caroling knows?

Mr. THURMOND. I have not heard
of a single prosecution in South Caro-
lina-under that statute.

Mr. LANGER. Has the Senator
heard of one in any other State?
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Mr. THURMOND. If there has been
one, I'have not heard of it. I would not
say there has not been one in some
other State, but I do not know of g case
of that sort which has been tried in the
Federa] courts. Some have been tried
in the State courts; we are énforcing
our State laws.

But I have not heard of a case in
which anyone has been tried under this
Federal statute—which carries with it
a heavy penalty, namely, a fine of $1,000
or imprisonment in jail for 1 year. I
have never heard of anyone who has
been tried under that law. But, Mr.
President, of course I am not surprised at
that, because in South Carolina, every-
one who wishes to register to vote and
to vote, does register and does vote, if
he is qualified. So I do not think it likely
that there would be any cases of that sort
in South Carolina.

Mr. President, there have been insin-
uations to the effect that the Southern
States are denying some people the right
to vote. I think insinuations about any
States should stop—whether that be
Northern States, Southern States, East-
ern States, or Western States. All of us
are Americans. We have a great coun-
try. Inall the wars the United States has
ever fought, the United States has had
brave soldiers from all sections of the
country. It is very bad to have people
in one section of the country try to snipe
at people in another section of the coun-
try. That is the very thing George
Washington-warned against in his Far e~
well Address.

Mr. LANGER. Yes, I am familiar with
that admonition by George Washington.

Mr. THURMOND. Mr. President, if
anyone in the South has been intimi-
dated or coerced or threatened with re-
gard to voting—if anyone in any South-
ern State has been treated in that way—
the district attorney in the "State can
take action any day he wishes to; and
if the Department of Justice does not
do it, the Department is failing to per-
form its duty with respect to such viola-
tions; or else there are no violations of
that sort. So evidently there have not
been any violations of that sort in the
State of South Carolina, or else no one
has complained about them. As a mat-
ter of fact, I am quite sure that there
have not been any violations of that sort
in my State, because, as I have said,
anyone in South Carolina who wishes to
vote, and who is qualified to vote, and
who registers, can vote.

Mr. President, I should like to read
what George Washington said.

Sometimes, Mr, President, when I see
the able Senator from Kentucky (Mr.
Coorer] sitting in his seat in this Cham-
ber—so able a judge and lawyer, and
a fine soldier in World War IT; and when
I see in the Chamber the distinguished
senior Senator from Michigan [Mr. Por-
TER], who lost both of his legs in that
war; and when I see my other fellow
veterans who are distinguished Mem-
bers of this body or are distinguished
Members of the House of Representa-
tives, and then when I see matters of
a sectional nature brought up here, and
when one group wishes to try to have
enacted into law a measure aimed at
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punishing another section of the coun-
try, it makes my heart ache. My col~-
leagues who are veterans did not feel
that.way when they were serving in the
Armed Forces overseas; they did not feel
that way when they were in uniform.
If the Members of Congress from var-
ious sections of the United States would
just accord to all the other States the
same respect that they expect to have
accorded to their own States I am sure
that we would not be having this trou-
ble; and then I would not have been
speaking here on this subject for more
than 22 hours in an effort to arouse the
American people.

The PRESIDING OFFICER. For 22
hours and 10 minutes.

Mr. THURMOND. ©No, Mr. President,
for 22 hours and 20 minutes. [Laugh-
ter.l

I would not be trying to arouse the
American people if it were not neces-
sary. But why should the North want
to pick on those of us who live in the
South? Why do the people in New York
want to pick on us? Why do the people
in New Jersey want to pick on us? Or
why do the people of any other section
of the country want to pick on us? We
think we are fairly good people. We
think we are patriotic. The Members
of Congress from the Southern States
want to work together with all the other
Members of Congress.

Mr. President, I want to extend every
courtesy to every other Member of Con-
gress, and I want to see those who live
in any particular section of the country
extend to the rest of the people of the
country the same courtesy that they ex-
pect to have extended to themselves.

But, Mr. President, I can tell you this:
This right-to-vote bill—and I say -this
because I know something about its his-
tory—is aimed at the South. It is aimed
at the South; and it hurts me to see
that done, because South Caroling is
not guilty, and this bill should not be
enacted. I do not believe the other
Southern States are guilty. The South-
ern States have done their part in every

way. As I have said, the people of the.

Southern States have fought for their
country and have served in public office
in every way. They have been honor-
able people.

Yet, in order to try to win the votes
of certain minority blocs, some pressure
groups are willing to punish us, to put
us under the heel, and to grind and grind
and grind us. I am getting tired of it.

(Manifestations of applause by the
occupants of the galleries.)

" The PRESIDING OFFICER. The
doorkeepers must keep the galleries in
order.

Mr. COOPER. Mr. President, will the
Senator yield?

Mr. THURMOND. I yield.

Mr. COOPER. A minute ago the Sen-
ator spoke very generously of our as-
sociation and friendship during World
War II. I know that he did not mean
to intimate that there was any.intention
upon the part of the Senator from Ken-
tucky, in his vote on the civil-rights bill,
to show any bias or prejudice towald
his own people in the South. .

Mr. THURMOND. I am sure that
there was not, Senator.
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Mr. COOPER. Does the Senator re-
member?

Mr. THURMOND. I remember, and
I say to the Senator from Kentucky he
is one of the finest and most gracious
gentlemen I have known.

The Senator from Kentucky is not one
of those ardent proponents of the bill
who is trying to ram the bill home. I
do not know how he is going to vote, but
he is a good constitutional lawyer. I
hope he will not vote for it. I hope he
will think over the jury trial issue and
not vote for it.

He has not been one of those who
has been baiting the South.

Mr. COOFER. The :Senator from
Kentucky is a good friend of the Sen-
ator from South Carolina, but the Sen-
ator from Kentucky will vote for civil
rights. He intends to vote for the bill
this evening or at some later time.

In the debate he said again and again
that he believes in the juries in- the
South, and that the people of the South
would respect the law and would follow
the law. I am sure the Senator from
South Carolina knows that the Senator
from Kentucky said that.

Mr. THURMOND. I am sure he did
say that.

The only thing is that if the Senator
feels that the South obeys the law, I do
not understand why he should want to
have this bill passed. :

T will get on with what George Wash-
ington said.

Mr. President, George Washington, in
his Farewell Address, used his strongest
language against those who would divide
our country; he urged a unity of spirit.
He said:

In contemplating the causes which may
disturb our Union, it occurs as matter of
serious concern, that any ground should have
been furnished for.-characterizing parties by
geographical discriminations—northern and
southern—Atlantic and western; whence de-
signing men may endeavor to excite a belief
that there is a real difference of local inter-
ests and views. One of the expedients of
party to acquire influence within particular
districts, is to misrepresent the opinions and
aims of other districts. You cannot shield
yourselves too much against the jealousies
and heartburnings which spring from these
misrepresentations: they tend to render
allen to each other those who ought to be
bound together by fraternal affection.

That was George Washington speak-
ing.

George Washington wanted to see the
people from the North to the South, and
to the East and the West, bound to-
gether with a fraternal feeling. He
wanted a fraternal attitude manifested.

Why should we not manifest a fra-
ternal attitude on these matters? Why
should we not try to help another sec-
“tion, and not sponsor legislation which
ijs aimed at any particular section,
merely to try to get votes to win an
election?

I have said, and I repeat, that since
every State in the United States from
Alabama to Wyoming has laws on its
books to protect the right to vote, and
since the Federal Government has a
statute on its books to protect the right
to vote, there is no need for this bill.

I say, and I repeat, that I think the
bill is purely political, and I think that

both parties have been trying to grab
the ball to see who could get the spot-
light for the elections coming up in 1958,

Article ITI, defining the judicial power of
the United States, contains several provisions
of interest in this review. We may note,
for example, two further uses of the plural:
First, the judicial power is to extend *to all
cases, in law and equity, arising under this
Constitution, the laws of the United States,
and treaties made, or which shall be made,
under their authority.”” Second, treason
against the United States is to consist “only
in levying war against them, or in adhering
to their enemies.” Because the authority
of the Court will be considered at length
in a later chapter, it will suffice here merely
to point out that nowhere in article III is
the Court given jurisdiction over contro-
versies between a State and the United
States. That proposal was specifically ad-
vanced during the convention, and specCifi-
cally rejected.

Every section—indeed, every paragraph—
of article IV touches upon the Federal na-
ture of the Union. Full faith and credit are
to be given, in each State, to the acts and
judicial proceedings of every other State. If
this were not a Federal Union, the provision
would be nonsense. Beyond this, the citi-
zens of each State shall be entitled to all
privileges and immunities of citizens in the
several States. A person charged in any
State with crime, who shall flee from justice
and be found in another State, shall be de-
livered upon demand to be removed to the
State having jurisdiction of the crime.

Then comes the provision that Northern
States were to flout over a period of 30 years:
“No person. held to service or labor in one
State, under the laws thereof, escaping into
another, shall, in consequence of any law
or regulation therein, be discharged from
such service or labor, but shall be delivered
upon claim of the party to whom such serv-
ice or labor may be due.”

Finally, we may note in article IV the pro-
vision for admitting new States into this
Union (not this Nation, but this Union):
“No new State shall be formed or erected
within the jurisdiction of any other State;
nor any State be formed by the junction
of two or more States, or parts of States,
without the consent of the legislatures of
the States concerned as well as of the Con-
gress.”

Article V had best be quoted in full. It
has not been changed by so much as an
apostrophe in the years since it came from
Philadelphia in September of 1787, It still
fixes and defines the sovereign power:

Pause for a moment over this article of
’ghe Constitution. We are dealing here with
Taylor's “will to enact” and “power to exe-
cute’; we are dealing with Marshall's “power
to make and unmake.” It was plainly en-
visioned by the framers that their work
would require amendment through the years.
“That useful alterations will be suggested
by experience, could not but be foreseen,”
Madison was to write. There was a double
aim in the provision, even a triple aim.
Aricle V, Madison tells us, was intended, first,
to guard equally against too-easy amend-
ment on the one hand and too-difficult
amendment on the other. It was drafted,
secondly, to permit amendments to originate
both with the Federal and with the State
Governments. But it was intended, finally,
to leave the ultimate decision upon changing
the Constitution to the sovereign States
themselves—not to the people as & mass, nor
even to a bare majority of the States as
such. It was recognized that the great,
overriding principle of protection for minor-
ities should apply here as bindingly as it was
to apply elsewhere. If one-fourth of the
States plus one should object to & change
in the Constitution—even if that change

(and even if this larger fraction should in-
clude the great bulk of the total popula-
tion)—the change could not be engrafted to
the Constitution.

Article VI is brief. Its first provision
covers debts and engagements entered into
under the Articles of Confederation and con-
tinues these obligations under the proposed
new Constitution; its third provision pro-
hibits any religious test as a qualification
for public office and requires an oath to sup-
port the Constitution of all public officers,
both State and Federal.

1t is the second provision that merits brief
attention in this summary review:

«This Constitution, and the laws of the
United States wtich shall be made in pur-
suance thereof; and all treaties made, or
which shall be made, under the authority of
the United States, shall be the supreme law
of the land; and the judges in every State
shall be bound thereby, anything in the Con-
stitution or laws of any State to the con-
trary notwithstanding.”

Let us go back: What is to.be supreme?
Three things. First, “this Constitution.”
Secondly, “laws of the United States which
shall be made in pursuance thereof.” Third,
treaties made “under the authority of the
United States.” That is all. Not Executive
orders of the President. Not even judgments
of the Supreme Court. The Constitution,
the laws made in pursuance thereof, the
treaties.

In passing, note the phrase “law of the
land.” It stems originally from the Magna
Carta; but as it appears in the Constitution,
“law of the land” was merely a substitution,
proposed by the committee on style, for “law
of the several States and their citizens and
inhabitants.” The object was to extend this
new supreme law to Territories as well as to
the States. And this phrase, “law of the
land,” is as close as the Constitution ever
comes to suggesting a ‘“nation.” Actually
the word “nation” or the word “national”
never appears in the Constitution. )

The aim, we will recall, was to form “a
more perfect Union.” Representatives and
taxes were to be apportioned among the sev-
eral States which may be included “within
this Union.” The militia may be called
forth to execute ‘“the laws ‘of the Union.”
The President is to provide Congress with
information on the “state of the Union.”
New States are to be admitted “into this
Union.” The guaranty of a republican
form of government goes “to every State in
this Union.” But never, at any point, are
the United States described, in the Consti-
tution, as comprising a “nation.” .

This is not to contend, of course, that ours
is not a Nation, or that the Federal Govern-
ment does not operate nationally. It is only
to suggest that the deliberate terms of the
Constitution speak for themselves, and
should be heeded: Our country is, first and
foremost, originally and still, a Union of
States. And when we speak of the law of
the land, it should be kept steadily in
mind that the land is a Federal Union, in
which each of the States stands coequal
with every other State. The Constitution is
supreme not only in its authority over each
State, but also in its protection over each
State. And each State, each respective State,
is entitled to rely upon the Constitution as
embodying supreme law that all other States
must adhere to with equal fidelity, like it or
not, until the Constitution be changed by
the States themselves.

Note, too, the careful qualification that de-
fines laws enacted by the Congress. Just any
laws of the United States are not enough:
Taws, to be binding, must be laws made in
pursuance of the Constitution. Any at-
tempted statutes that invade the residuary
authority of the States, Hamilton tells us,
“will be merely acts of usurpation, and will
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‘deserve to be treated as such.” And he adds,
at another point, that:

“There is no position which depends on
clearer principles ‘than that every act of a
delegated authority, contrary to the tenor of
the commission under which it is exercised,
is void. No legislative act, therefore, con-
trary to the Constitution, can be valid. To
deny this, would be to affirm that the deputy
is greater than his principal; that the ser-
vant 1s above his master; that the repre-
sentatives of the people are superior to the
people themselves; that men acting by virtue
of powers, may do not only what their powers
do not authorize, but what they forbid.”

Surely, it may be urged that precisely the
same standard must be applied to other
branches of the Federal Government——the

executive and judicial no less than the leg~

islative. By extension, thus, judgments of
the Court, to be supreme law of the land,
must be made pursuant to the Constitution.
A judgment of the Court, so violative of the
clear term$ and understandings of the Con-
stitution as to invade the residuary author-
ity of thé States, must also be regarded as a
usurpation, and should deserve to be freated
as such. The argument will be pursued at
greater length hereafter.

Finally, this brief examination of the Con-
stitution from the standpoint of the States
may be concluded with a second look at
article VII. It should be read carefully, for
this is the clause that binds: “The ratifica-
tion of the conventions of 9 States”—not,
again, the approval of a majority of the peo-
ple in a popular referendum, but the ratifica-
tion of 9 States—“shall be sufficient for
thé establishment of this Constitution be-
tween the States so ratifying the same.”

Thus, on September 17, the Convention
concluded its work. George Washington, as
President of the Convention, transmitted the
document to the Congress. A prophetic
sentence appeared in his letter, as he men-
tioned the compromisés necessary for the
surrender of sovereign powers: “It is at all
times difficult to draw with precision the
Iine between those rights which must be
surrendered, and those which may be re-
served.” The States had done the best they
could through their delegates. Eager to
consolidate their Union, each State had been
disposed “to be less rigid on points of in-
ferior magnitude than might have been
otherwise expected.” They launched the
ship.

“Well, Doctor,” said the lady to Mr. Frank-
lin, “what have we got, a republic or a mon-
archy?”

“A republic,” replied the doctor, “if you
.can keep it.”

It is pretty hard to keep when bills are
"introduced to violate the Constitution by
chipping off and whittling away the
rights of the States in an effort, it seems,
to reduce them to colonial status.

Continuing the quotation from the
Kilpatrick book: .

6. THE PROPHETIC MR. HENRY

For the States’ understanding of what the
Constitution was to mean to them, as States,
we can look not only to the internal evidence
of the Constitution itself, but to the debates
in the ratifying conventions and to some of
the contemporary criticism, notably in the
Federalist papers. We can look, also, to some

of the pronouncements of the Supreme Court -

from time to time, and to the writings of
scholars.of our own day.

The evidence is overwhelming. By written
.compact, solemnly ratified, the States agreed
mutually to delegate certain of their sover-
eign powers to a Federal Government. They
enumerated these powers. All other powers
they reserved to themselves, and these re-
_served powers did not need to be enumerated;
the reserved powers constituted all inherent

_the States.
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powers of sovereign States nhot specifically
abridged. - Co

So plain was this understanding that the
feeling most frequently encountered, in read-
ing comments of the period, is one of in-
credulity that anyone should doubt it.

“The proposed Constitution,” said Hamil-
ton, “so far from implying an abolition of
the State governments, makes them constitu-
ent parts of the national sovereignty by
allowing them a direct representation in the
Senate, and leaves in their possession cer-
tain exclusive and very important portions
of sovereign power.”

So, too, sald Madison:

“It is to be remembered that the General
Government is not to be charged with the
whole power of making and administering
laws. Its jursidiction is limited to certain
enumerated objects which concern all the
members of the Republic, but which are
not to be attained by the separate provisions
of any. The subordinate governments,
which can extend their care to all other
objects which can be separately provided for,
will retain their due authority and activity.”

Neither Hamilton nor Madison could quite
imagine the Federal Government ever se-
riously encroaching upon the States.

“Allowing the utmost latitude to the love
of power which any reasonable man can re-
quire,” said Hamilton, “I confess I am at
a loss to discover what temptation the per-
sons intrusted with the administration of
the General Government could ever feel to
divest the States of the authorities of that
description. The regulation of the mere do-
mestic police of a State appears to me to hold
out slender allurements to ambition. Com-
merce, finance, negotiation, and war seem to
comprehend .all the objects which have
charms for minds governed by that passion;
and all the powers necessary to those objects
ought, in the first instance, to be lodged in
the national depository.”

Then he added, with a singular absence of
prophecy: .

“The administration of private justice be-
tween the citizens of the same State, the
supervision of agriculture and of other con-
cerns of & similar nature, all those things, in
short, which are proper to be provided for
by local legislation, can never be desirable
cares of a general jurisdiction. It is there-
fore improbable that there should exist a dis-
position in the Federal councils to usurp the
powers with which they are connected. * * *

“It will always be far more easy for the
State governments to encroach upon the
national authorities, than for the National
Covernment to encroach upon the State
authorities.”

That is where he was wrong. In
other words, Hamilton had no idea that

.the Federal Government would ever at-

tempt to encroach on the rights of the
States. In his day it looked to him as
if it would be easier for the States to

-encroach on the rights of the Federal

Government than for the Federal Gov-
ernment to encroach on the rights of
But in recent years do-
gooders, welfare-staters, and left-
wingers, and other pressure groups are
trying to transform this Government.
They are trying to make of it a national
government. If is not a national gov-
ernment; it is a Federal Government.
The States came together in a federation
and formed this Government. That is
the conception which I hope we can get
over to the people of the Nation, that

- our Government is not a national gov-

ernment; it is a Federal Government
made by the States coming together and
forming a federation and signing the
compact which became the Constitution.
Therefore we have a Féderal Govern-
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ment, not a national government. I
hope we shall never have a national gov-
ernment. We must stop the Federal
usurpation that is now going on and has
been going on for some years.

Madison, also, imagined that the Fedéral
Government would “be disinclined to invade
the rights of the individual States, or the
prerogatives of their governments.” For his
part, Hamilton thought it more probable
that the States would encroach upon the
Federal Government, and he imagined that
in such contests the State governments, be-
cause they “will commonly possess most in-
fluence” over the people, would dominate
Federal agencies “to the disadvantage of
the Union.” However, all such conjectures
Hamilton viewed as ‘‘extremely vague and
fallible.”” He preferred to assume that the
people ‘“‘will always take care to preserve
the constitutional equilibrium between the
general and the State governments.”

In No. 45, Madison treated at consid-
erable length the widespread apprehen-
sion. that the States would be obliterated.
Some of his comments have been outdated;
what he has to say about the election of
Senators, for example, unhappily has been
superseded by the misfortune of the 17th
amendment. Some-'of his other observa-
tions, dealing with functions of what was
to become the Bureau of Internal Revenue,
may occasion some wary reflection on the
lengths by which even a Madison could miss
his guess. But as contemporary evidence
of the role guaranteed to the States, No.
45 justifies quotation at some length:

“The State governments will have the
advantage of the Federal Government,

‘whether we compare them in respect to the

immediate dependence of the one on the
other; to the weight of personal influence
which each side will possess; to the powers
respectively vested in them to the predi-

Jection and probable support. of.the .people;

to the disposition and faculty of .resisting
and frustrating the measures of each other.

“The State governments may-be regarded
as constituent and essential parts of the
Federal Government; whilst- the latter is
nowise essential to the operation or organi-
zation of the former. Without the inter-
vention of the State legislatures, the Presi-
dent of the United States cannot be elected
at all. They must in all cases have a great
share in his appointment, and will, perhaps,
in most cases, of themselves determine it.
The Senate will be elected absolutely and
exclusively by the State legislatures. Even
the House of Representatives, though drawn
immediately from the people, will be chosen
very much under the influence of that.class
of men, whose influence over the people ob-
tains for themselves an election into the
State legislatures. Thus, each of the prin-
cipal branches of the Federal Government
will owe its existence more or less to the
favor of the State governments, and must
consequently feel a dependence, which is
much more likely to beget a disposition too
obsequious than too overbearing toward
them. On the other side, the component
parts of the State governments will in no
instance be indebted for their appointment
to the direct agency of the Federal Govern-

‘ment, and very little, if at all, to the local

influence of its members.

“The number of individuals employed
under the Constitution of the United States
will be much smaller than the number em-
ployed under the particular States. There
will consequently be less of ‘personal” in-
fluence on the side of the former than of the

latter. The members of the legisiative, execu-

tive, and judiciary departments of 13 and
more States, the justices of peace, officers of
militia, ministerial officers of justice, with
all the county, corporation, and town officers,
for 3 millions and more of people, intermixed,
and having particular acquaintance with
every class and circle of ‘people, must exceed,

v



. peyond all proportion, both in number and.

influence, those of every description who will
be employed in the administration of the
Federal system, Compare the members of
the three great departments of the 13 States,
excluding from the judiciary department the
justices of peace, with the members of the
corresponding departments of the single gov-
ernment of the Union; compare the militia
officers of 3 millions of people with the mili-
tary and marine officers of any establishment
which is within the compass of probability,
or, I may add, of possibility, and in this view
alone, we may pronounce the advantage of
the States to be decisive. )

“If the Federal Government is to have
collectors of revenue, the State governments
will have theirs also. And as those of the
former will be principally on the seacoast,
and not very numerous, whilst those of the
Jatter will be spread over the face of the
country, and will be very numerous, .the
advantage in this view also lies on the same
side. It is true, that the confederacy is to
possess, and may exercise, the power of col-
lecting internal as well as external taxes
throughout the States; but it is probable
that this power will not be resorted to, except
for supplemental purposes of revenue; that
an option will then be given to the States to
supply their quotas by previous collections
of their own; and that the eventual collec-
tion, under the immediate authority of the
Union, will generally be made by the officers,
and according to the rules, appointed by the
several States. * * *

“The powers delegated by the proposed
Constitution to the Federal Government are
few and defined. Those which are to re-
main in the State governments are numer-
ous and indefinite. The former will be ex-
ercised principally on external objects, as
war, peace, hegotiation, and foreign com-
merce; with which last the power of taxa-
tion will, for the most part, be connected.
The powers reserved to the several States

. will extend to all the objects which, in the

ordinary -course of affairs, concern the lives,
liberties, and properties of the people, and

the internal order, improvement, and pros- .

perity of the State. i

“The operations of the Federal Govern-
ment will be most extensive and important
in times of war and danger; those of the
State governments in times of peace and se-
curity. As the former periods will probably
bear a small proportion fo the latter, the
State governments will here enjoy another
advantage over the Federal Government.
The more - adequate, indeed, the Federal
powers may be rendered to the national
defense, the less frequent wili be those
scenes of danger which might favor their
ascendancy over the governments of the
particular States.

“If the new Constitution be examined
with accuracy and candor, it will be found
that the change which it proposes consists
much less in the addition of new powers to
the Union, than in the invigoration of its
original powers. The regulation of com-
merce, it is true, is a new power; but that
seems to be an addition which few oppose,
and from which no apprehensions are en-
tertained. The powers relating to war and
peace, armies and fleets, treaties and
finance, with the other more considerable
powers, are all vested in the existing Con-
gress by the Articles of Confederation. The
proposed change does not enlarge these
powers; it only substitutes a more effectual
mode of administering them.”

Even John Marshall, who did more than
any man in our history to aggrandize the
Tederal Government and to weaken the
States, never doubted .the basic structure of
divided powers. Consider, briefly, his com-
ment in the famed case of McCulloch v.
Maryland. The case arose when Congress
established the Bank of the United States,
and Maryland undertook to levy & tax upon

1957 - - CONGRESSIONAL. RECORD — SENATE

. the -bank’s Baltimore branch; James Mc-

Culloch, the cashier, refused to pay the tax,
and Maryland sued.

The legal questions were two: Did Con-
gress have power to incorporate the bank,
and secondly, did Maryland have power to
tax it? Marshall answered the first one
“Yes,” the second, “No." With the bulk of
his reasoning, strict constructionists and
apostles of States rights will disagree: Mar-
shall’s sophisticated mind did not boggle at
stretching ‘“necessary” to mean ‘“‘conven-
ient.” In considering the actual act of rati-
fication by which the Union was formed,
Marshall was not much impressed by the
fact, which he could not escape, that the
people met in State conventions. “Where else
should they have assembled?”’ he asked.
But even here, a couple of sentences merit
quotation as evidence from the States
greatest detractor: .

“It is true, [the people] assembled in
their several States—and where else should
they have assembled? No political dreamer
was ever wild enough to think of breaking
down the lines which separate the States,
and of compounding the American people
into one common mass. Of consequence,
when they act, they act in their States.”

Marshall went on in his opinion to confuse
“States” and “State governments,” thus set-
ting up a convenient strawman to batter
down. No one ever had contended that the
Constitution was ratified by State govern-
ments, but Marshall, with a glittering dis-
play of intellectual swordsmanship, neatly
skewered the nonexistent objection. Then
he went on to say:

“This Government is acknowledged by all
to be one of enumerated powers. The prin-
ciple that it can exercise only the powers
granted to it would seem too apparent to
have required to be enforced by all those
arguments which its enlightened friends,
while it was pending before’ the people,
found it necessary to urge. That principle is
now universally admitted. But the question
respecting the extent of the powers actually
granted is perpetually arising, and will
probably continue to arise, as long as our
system shall exist.”

True enough, the question of “the extent
of powers” does continue to arise to this
day, though the doctrines of Marshall have
so pervaded public thinking that it’ often
is forgotten that the Federal Government has
any limitations whatever. But the Sepa-
rateness of the States and the nature of
their delegated powers were clearly recog-
nized when the Constitution was created.
The prophets who foresaw the trend toward
consolidation—notably Patrick Henry and
George Mason—were told they were old
women, seeing ghosts.

Consider, if you will, the debate on ratifi-
cation in Virginia. The transcript offers
some absorbing reading. If the clash of a
Henry and a Mason with a Pendleton and
a Madison does not prompt reflection upon
subsequent corruption of the Constitution,
at the very least their battle must lead to
regrets at the decline in the quality of to-
day’s legislative debates. There were giants
in those days. This was, to paraphrase
Marshall, a Constitution they were debat-~
ing. What was said of the relationship of
the States and the Federal Government?

Go back in time. This was. a sultry sum-
mer in Richmond. At least twice the brief
convention was interrupted by thunder
storms so severe the delegates were forced
to recess. Tempers flared sharply. At one
point Edmund Randolph, infuriated with

‘Patrick Henry, was prepared to let their

friendship “fall like Lucifer, never to rise
again.” They began on Monday, June 2;
they adjourned sine die on Friday, June 27.
Into those 4 weeks, the Virginians of
1788 packed a world of profound reflection
upon the meaning and intention of the
Constitution.
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. Edmund Pendleton served as president of
the Virginia convention. He was & remark-
able man: lawyer, scholar, statesman,
thinker. In advocating ratification, Pendle-
ton was joined by James Madison, John
Marshall, Edmund Randolph, and Light
Horse Harry Lee. They carried the day
against Patrick Henry and George Mason, as
leading opponents of the proposition.

The convention scarcely had begun before
Henry established the broad spread of argu-
ment. He did not propose to abide by any
parliamentary decision to debate one clause
at a time. Before the convention in Phila-
delphia the previous summer, said Henry,
a general peace and a universal tranquillity
had prevailed. Now he was “extremely un-
easy at the proposed change of government.”
He . swept the room with a cold eye: “Be
extremely cautious, watchful,. jealous of
your liberty. Instead of securing your
rights, you may lose them forever.”

George .Mason came to his side. He
charged that the new Constitution would
create “a national government, and no longer
a confederation.” He éspecially denounced
the authority proposed in the general gov-
ernment to levy direct taxes. This power,
being at the discretion of Congress and un-
confined, “and without any kind of control,
must carry everything before it.” “The idea
of a consolidated government,” he said, “is
totally subversive of every principle which
has hitherto governed us. This power is
calculated to annthilate totally the State
governments. * * * These two concurrent
powers cannot exist long together; the one
will destroy the other; the general govern-
ment, being paramount to and in every re-
spect more powerful than the State govern-
ments, the latter must give way to the
former.”

Then Mason voiced the argument that is
as applicable in the mid-20th century as
it was toward the end of the 18th:

“Is it to be supposed that one national
government will suit so extensive a country,
embracing so many climates, and containing
inhabitants so very different in manners,
habits, and customs? It is ascertained, by
history, that there never was a government
over a very extensive country without de-
stroying the liberties of the people. * * *
Popular governments can only exist in small
territories.”

On Thursday, June 5, Pendleton under-
took to respond to Henry and to Mason.
Was the proposed government, he inquired,
truly a consolidated government? Of course
not. “If this be such a government, I will
confess, with my worthy friend, that it is
inadmissible, * * *" The proposed Federal
Government, he said, “extends to the general
purposes of the Union. It does not inter-
meddle with the local, particular affairs of
the States. * * * It is the interest of the
Federal to preserve the State governments;
upon the latter the existence of the former
depends. * * * I wonder how any gentle-
man, reflecting on the subject, could have
conceived an idea of the possibility of the
latter.”

Henry conceived it. He conceived it very
clearly. The proposed Constitution, he felt,
was ‘“extremely pernicious, impolitic and
dangerous.” He saw no jeopardy to the
people in the Articles of Confederation; he
saw great jeopardy in this new Constitution.

.And he had this to say:

“We are descended from a people whose
government was founded on liberty: Our
glorious forefathers of Great Britain made
Tiberty the foundation of every thing. That

- country is become a great, mighty, and splen-

did nation; not because their government is
strohg and energetic, but; sir, because liberty
is its direct end and foundation. We drew
the spirit of liberty from our British an-
cestors: By that spirit we have triumphed
over every difficulty. But now, sir, the
American spirit, assisted by the ropes and
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“ chains of consolidation, s about to convert

“this country into ‘s powerful and mighty ' most ‘intelllgent among mankind, and has :
been 2 standing maxim-for ages.” He could .

* not accept; the idea that this new govern- -
" - Revolution, was another member-of the Vir-

+empire, If -you make the citizens of this
“country agree to become ‘the subjects of one

‘ great - consolidated empire of America, your -

: government’ will not have sufficient energy
_to keep them together Such & government
‘s incompatxble with the genius of repubh-
canism.”
And note this prophetic observation:
“There will be no checks, no real bal- -

"ances, in this government. What can avail *

your specious, imaginary balances, your

" rope-dancing, chain-rattling, ridiculous ideal -

- ¢hecks and contrivances?”

What indeed? What have these ideal

" checks and balances availed the States in
the 20th century? Henry saw the empty

| prospect: “This Constitution is said to have

. beautiful features; but when I come to ex-

‘amine these features, sir, they appear to me
horribly frightful. Among other deformi-
ties, it has an awful squinting; 1t squints
. toward monarchy; and does not this raise
lndlgnatlon in the breast of every true
- American?”’

It was monarchy, per se, that Henry fore-
‘saw. And it was despotism at the hands of
"a general government that he feared.

“What, are your checks in this Govern-
ment?” he kept asking.

.No one ever answered him accurately,

~though half a- dozen members of the Con-
" vention undertook to refute Henry and fo -
allay his apprehensions. Randolph, reply-
ing to the objection that the country soon
“would be too large for effective government
“from the capital, commented that “no extent
“on earth seems to me too great,” but He
"added, “provided the laws be wisely made
“and "executed.” -It has’ proved to be a large
quealification.

Madison also responded to Henry's general
- objection that the liberty of the people was

.In danger: “Since the general civilization
- of mankind,” he said, “I believe there are

‘more instances of the abridgment of the -

- freedom of the people by gradual and silent
- encroachments of those in power, than by
" violent and sudden usurpations.”

Follow closely what Madison had to sa.y
‘mext. He is expounding the relationship of
"the State and Federal Governments as he,
-above all men, understood it:

“Give me leave to say something of the

“nature of the Government. * * * There are

-a number- of opinions; but the priricipal °

- question is, whether it be a federal or con-
solidated government. In order to judge °
properly of the question before us, we must
consider it minutely in its prmc1pal parts,
I conceive myself that it is of a mixed
‘mature; it is in a manner unprecedented

‘we cannot find one express example in the
experience of the world. It stands by itself.

" In some respects it is a governmeént of a fed-
eral nature; in others it is of a consolidated
nature. * * * Who are parties to it?”

Note this, especially; it was quoted earlier
but it bears repetition:

© '“The people—but not the people as com-
.posing.one great body; ‘but the people as
composing 13 sovereignties.”

Francis Corbin, one of the ablest politlca.l
students of his time, then joined Madison
in soothing the growing fear that the Fed-
eral Government might one day absorb the

' State Govérnments.
General Government,” he said, “are only of
a general nature, and their object is to pro-

“tect; defend; and . strengthen the United

States; but the internal administration of
government is left to the State legislatures,
"who exclusively retain such powers as will
.give.the States the advantages of small re-
. publics, without the danger commonly at
_tendant on the weakness of such govern-

ments.” . R

Henry, undaunted, straightened his red
wig and returned to the debate. “That gov-
ernment is no more than a choice among

.Henry's objection.

““The powers of the .
from the States.
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*‘evils,” he remarked, “is acknowledged by the

ment would be “a mighty benefit to us.”
“Sir, I am made of so incredulous mate-

| rials, that assertions and declarations do not
I must be convinced, sir. I
- shall retain my infidelity on that subject till

* I see our liberties secured in a manner per« -

satisfy me.

fectly satisfactory to my understanding.”

This exchange occurred on Friday, June 16. -
" The following Monday, Henry renewed his

assault:

“A number of characters, of the greatest
eminence in this country, object to this gov-
ernment for its consolidating tendency. This

* 1s not imaginary. It is a formidable reality.
* If consolidation proves to be as mischievous

* to this'country as it has been to other coun-

_tries, what will the poor inhabitants of this

" country do? This government will operate | 3 cot
y € P - months this Court rendered a decision

- which struck down the sedition statutes
" in 48 States and two Territories, merely

like an ambuscade. It will destroy the State
governments, and swallow the liberties of the
people, without giving previous notice.”
Madison came back with fresh replies and
new remonstrances. The States were safely
. protected, he assured the Virginia conven-
tion. And renewing the arguments he had
advanced in the Federalist, “There will be
" an irresistible bias toward the State govern-
ments.” It was utterly improbable—almost
impossible—that the Federal Government
ever would encroach upon the States. ‘“The

. means of influence consist in having the dis-

posal of gifts and emoluments, and in the

‘number of persons employed by and de-
.pendent upon a government. Will any
' gentleman compare the number of persons
" which will'be employed in the General Gov-

ernment with the number of those which
will be in the State governments? The
number of dependents upon the State
" governments will be infinitely greater than
_those on the General Government. I may

' say, with truth, that there never was a more :
. who was the author of the bill, said there

economical government in any age or coun-

“try, nor which will require fewer hands, or

. give less influence.”

‘Pendleton agiin gained the floor to tackle
We are told, he said,
“that there will be a war between the two
bodies equally our representatives, and that
the State government will be destroyed, and
" consolidated into the General Government. I

. stated before, that this could not be so. The

two governments dct in different manners,
and for different purposes—the General Gov-
ernment in great national concerns, in which
"we are interested in common with other
" members of the Union; the State legislature
in our mere local concerns. * * * Our dearest

' rights—Ilife, libérty and property—as Vir-

. ginians, are still in the hands of our State
" legislature.”

Patrick Henry remained unconvinced. Hxs
‘opinion and Madison’s were “diametrically
opposite.” The mild-mannered Madison
said the States would prevail. Henry, a

“dramatic and eloquent speaker, feared the

Federal Government would prevail. Bring

"forth the Federal allurements, he cried, “and

compare them with the poor, contemptible
.things that the State legislatures can bring
forth. * * * There are rich, fat, Federal
“emoluments. Your rich, .smug, fine, fat,
Federal officers—the number of collectors 6f
taxes and excises—will cutnumber anything
Who can cope with the
excise man and the tax men?”

Henry did not imagine that the dual gov-
ernments could be kept each within its

< proper orbit. “I’assert.that there is danger

of interference,” he remarked, .“because no

.line is drawn between the powers of the two
‘governments, in many instances; and where

there is a ‘line, there is no check to prevent

‘the one from encroiching upon the powers
_of the other. I therefore contend that they

‘must interfere, ‘and that this interference
must subvert the State governinent as being

-he introduced the. bill.

"happened?

August 29

less powerful. Unless your government have
checks, it must inevitably tern~inate in the
destruction of your privileges.”

William Grayson, burly veteran of the

ginia convention who clearly perceived the
absence of eftective checks and balances.
“Power ought to have such checks and limi-
tations,” he said, ‘“as to prevent bad men
from abusing it. It ought to be granted on
a supposition that men will be bad; for it
may be eventually so.”

Grayson was here discussing his appre-

- hensions toward the powers vested by article

III in the Supreme Court of the United

© States. “This Court,” he protested, “has
- more power than any court tnder heaven.”

The Court's appellate jurisdiction, especially,

- aroused his alarm: “What has it'in view,

unless to subvert the State governments?”

Mr. President, only in the past few

because the Federal Government had. a
statute on sedition. The Supreme Court

- held that because of that fact, the Fed-

eral Government had preempted the

. whole field, and struck down the State
- statutes on sedition.
- overthrowing the Government That is
- the practical effect of it.

Sedition means

Steve Nelson, in Pennsylvania, was

-convicted under Pennsylvania law. He

appealed his case to the United States

- Supreme Court, and the Court turned
- him loose, on the ground that when the
- Federal sedition statute was enacted,

- that statute preempted the field. Thus
“ it struck down all the State statutes on
“the subject. Forty-two States and two
" Territories had statutes on the subject.

Judge Howard Smith, in the House,

was no such intention on his part when
There was even
a provision in _the bill-that the State laws

- should not be affected. Yet the Supreme
. Court struck down the sedition statutes
“in 42 States and two Territories. Nine
-men overruled the legislatures of 42
- States, and would have -overruled the
~supreme courts in 42 States if then‘
- statutes had been tested.

In New York 2 man named Slochower

- was employed by the City College of New
. York. The charter of the City College
. provides that if any schoolteacher takes
‘refuge behind the fifth amendment,
-upon being -asked by an official body
~about his Communist connections, he
:shall be automatically dismissed. He

was questioned by an official body. He
was automatically dismissed. But what
The Supreme Court rein-
stated him in his job. City College of

.New York cannot control its own faculty
. because of these nine men in Washing-
.ton. Forty-eight State legislatures can-

not have sedition statutes because of

‘these nine men in Washington.

Out in New Mexico a man applied for
membership in the bar. A similar situa-

“tion occurred in California. One of the
.men.was admittedly a former Commu-
.nist. The bar did not want him to be-
-come a member. Certainly the bar board
:should have discretion enough to deter-
-mine whether a man had the character
-to be admitted. The board turned him

down.
In the other case the man refused to
answer questions about his Communist
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connections.

ico and the other in California. Buf the
nine men comprising the Supreme Court
ordered those boards-to give the appli-
cants their licenses.

Also; in California there were 14 Com-

munists convicted of actually organizing-
Communist cells. They were preaching,

the doctriné of communism. They were
convicted in the California court. The
case was-appealed to the United States
Supreme Court. What did that Court
do? Itturned five of them loose and gave
the other nine a new trial. It virtually
held, in fact, that one can preach com-

munism all he wants to. So long as the:
organizing does not begin until a future -

day, it will be all right. In other words,
there would have to be action -to put
it into effect immediately under the
holding of the Court.

How are we going to protect this Gov-
ernment? How is the FBI going to pro-
tect it? How are the people of Califor-
nia going to protect it when they catch
people who are actually organizing Com-

munist cells and who are advocating:

communism ‘and preaching communism,
and then the Supreme Court turns them’
loose, laying down a dangerous doctrine—
and it is a dangerous doctrine to which
I just referred.

Then -there is the Watkms case, Mr.
President, which has hampered investi-
gations by thé Congress. The Supreme
Court handed down a decision after Wat-~
kins had been convicted of contempt and
turned him loose.. The Court, in effect,
held that a. member of the counsel or
someone who wanted-to ask questions
would have to explain the questions to
the witness. A smart witness would
never admit hé understood or compre-
hended what was meant.

In the city of Washington, Mr. Presi-
dent, one, of the most dangerous de-
cisions, I think, -that has ever been
handed down involved the man Mallory,
who raped a white woman. He was
caught the next day. He was caught
about: 2 o'clock.” Along about 8 or 9
o'clock he was given a lie-detector test,
and he confessed the crime and admitted
that he raped the white woman. The
officers could not get hold of the United
States Commissioner that night, and had
to wait until the next morning, about 9
o’clock. They held the admitted crimi-
nal from about 2 o’clock one day to
9 o’clock the next day, and in the mean-
time he gave a confession to the police
in Washington. He was tried, convicted,
and sentenced to death. He had con-
fessed his crime. But the case was ap-
pealed to the Supreme Court. 'What did
those nine men do with it? They re-
versed the decision and said the police
had held the man too long.

‘What is going to happen in this Nation
if police officers cannot hold criminals
from 2 o'clock one day to 9 o’clock the
next day, especla.lly when those crimi-
nals have confessed to their erimes?

Heretofore in judicial administration
there has been no partxculal time ﬁxed
A person could be held a-reasonable time
before arraignment. Under this deci-
sion the man would have to confess at
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"Béth - 6f- those men—one-
a former Communist, the other tied in’
with the Communists—were refused-
licenses to practice law, one in New Mex-
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just about the time -he -was arrested,.
because the Supreme Court held that:
after he is-arrested he is under coercion; -
and because he was held that short time
the Supreme Court reversed the case,.
and the district attorney said there-
would not be any use to try it again;
that the evidence depended on the con-
fession. .
- As a result of that case, the Chief of
Police in Washington said it would be
very difficult to apprehend and detect:
criminals and arrest them hereafter and
be able to make the evidence stand up in
court. He called it a terrible handicap
to law enforcement in such cases. .
- Mr. President, there are other decjsions
the Supreme Court has handed down
about which I should like to tell the
iSenate. The Court seems to get its
greatest delight out of turning loose
Communists. ’

The record is disgraceful. The FBI,

the law-enforcement agencies, police of-
ficers chase down Communists and nar-
cotic people—and they are hard to
catch. Then the Supreme Court reverses
decisions and turns them loose and they-
walk the streets, as did the confessed
rapist who was sentenced on his own
confession. It is a disgrace to this
Nation.
* Mr. President, I still think this com-
promise bill is unconstitutional, but with
the present Supreme Court no one can
predict what they will do about it.

It was John Marshall, who 15 years later
would do so much to justify Mason’s appre-
hensions, who undertook to allay his fears
how. The Federal Government, he insisted,.
certainly would not have the power.“to make
laws on every subject.” Could Members of
the Congress make laws affecting the trans-
fer oi property, or contracts, or claims, be-
tween citizens of the same State?

“Can they go beyond the delegated powers?
If they were to make a law not warranted by
any of the powers enumerated, it would be
considered by the judges as an infringement
of the Constitution which they are to guard.
They would not consider such a law as com~
ing under their jurisdiction. They would de-
clare it void.”

Marshall saw no danger to the States from
decrees of the Supreme Court: “I hope that
no gentleman will think that a State will
be called at the bar of the Federal court.
*# * * Tt is not rational to suppose that the
sovereign power should be dragged before a
court.”

. Madison, Monroe, and others joined Mar~
shall in defending the third article. Their
debate was long and detailed. Much of it
was concerned with questions of pleading
and practice. But after several days, they
went on to other aspects of the Constitu-
tion: The prospect of judicial despotism was
recognized by the few, and denied by the
many.

7. THE STATES RATIFY

In the end, Virginia ratified. It was a
close vote. A motion to postpene ratifica-.
tion until amendments, in the nature of a
bill of rights, could be considered by “the
other States in the :American confederacy,”
failed by 88 to 80. Then the main question’
was put, and this was what Virginia agreed
to. It merits careful reading:

“We, the delegates of the people of Vir-
ginia, * * * having fully and freely in-
vestigated and discussed the proceedings of
the Federal Convention, and being prepared,
as well as the most mature deliberation hath
enabled us, to decide thereon, do, in the
name and in’ behalf of the people of Vir-
ginia, declare and make known, that the

powers granted under the Constitution, be-

ihg derived from the people of the United " '
States, be resumed by them whensoever the

same shall be perverted to their injury or
oppression, and that every power, not. granted’
thereby, remains with them, and at their
will; that, therefore, no right, of any denon-
ination, can be canceled, abridged, ‘re-
strained, or modified, by the Congress, by
the Senate or House of Representatives, act-
ing in any capacity, by the President, or any
department or officer of.the United. States,
except in those instances in which power is
given by the Constitution for those purposes;

and that, among other essential rights, the.

liberty of conscience and of the press cannot

be canceled, abridged, restrained, or modi--

fied, by any authority of the United States.”
The vote on that main question was 89 to-

79, but even that narrow margin of approval’

was predicated upon a gentlemen’s agree-
ment that the Virginia convention would

recommend & number of amendments, in-

the form of & Bill of Rights, to be presented
to the first Congress. And the first of these
recommended amendments reads: “That each
State in the Union shall respectively retain
every power, jurisdiction, and right, which

is not by this Constitution delegated to the’

Congress of the United States, or to the de-
partments of the Federal Government.”

By the time Virginia completed ratifica~
tion, of course her decision no longer car-.

ried compelling importance. The Virginia:

convention had opened on June 2, not quite.

2 weeks after South Carolina, on May 23,

had become the eighth State to ratify. But

while the Virginians were debating thé issue,.
New Hampshire, on June ‘21, had become’
No. 9: The new union had been formed, and:

the Constitution had become binding upon.
the nine States “ratifying the same.” It has

ever been Virginia’s fate to make the right,

decisions, -but to-put off making them as
long as possible. .

In this consideration of State and Federal
relationships, there is something to be
learned from the other resolutions of ratifi~

cation. The easy ones came first: Delaware-

came first, on December 7, 1787, “‘fully, freely,
and entirely” approving and assenting to the.
Constitution; and then, in quick succession,
Pennsylvania on December 12, after a bitter
fight; New Jersey on December 18, and Geor-.
gia—Georgians had not even read the
Constitution—on January 2, 1788. Con-
necticut followed a week later, with a com-
fortable vote of 128 to 40.

Then a month’s hiatus set in. Massachu-
setts did not become No. 6 until February 7,
and her approval of this “explicit and solemn
compact’” was not unqualified:

“It is the opinion of this convention that
certain amendments and alterations in the
said Constitution would remove the fears
and quiet the apprehensions of many of the
good people of this commonwealth, and
more effectually guard against an undue ad-
ministration of the Federal Government.”

It will come as no surprise that the very
first amendment recommended by Massa~
chusetts was ‘“that it be explicitly declared
that all powers not expressly delegated by
the aforesaid Constitution are reserved to
the several States to be by them exercised.”

Two months later, on April 28, Maryland
ratified. Then there was another lapse of
nearly a month before South Carolina, on
May 23, became No. 8. South Carolina ac-
companied her resolution of ratification with
a pointed statement that she considered it
essential “to the preservation of the rights
reserved to the several States” and for the
freedom of the people, that the State’s right
to prescribe the manner, time, and places of
Congressional elections “be forever insepa-
rably annexed to the sovereignty. of the sev-
eral States.” Then South Carolina added:

“This convention doth also declare that
no section or paragraph of the said Consti~
tution warrants a construction that the
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States do. not retain every -power- not exs.
pressly :relinquished by them and vested in;
the General Government of the’ Union,” .

- New. Hampshire, in voting its approval on.
June 21, closely paralleled “the. action. of .
Massachusetts, but New Hampshire’s: decla-
ration .as' to reserved pOwers was.even ‘more-
explicit.- The people of New Hampshzre'
wanted . it understood that all powers not.
“expressly and particularly delega,ted" were
reserved.

Mr. LANGER Mr. President, will the
Senator from South Carolina yield for
a question? -

.Mr. THURMOND. I am pleased to
yield.

‘Mr. LANGER Was the action of the:
South Carolina convention unanimous?
[Laughter.] ’

Mr. THURMOND. I .do not-recall,-
from reading the history of that mat-
ter, whether it was unanimous or not.
The action of the South Carolina con--
vention was not unanimous: when it
acted- on the question of adopting the
resolutlon of ratification for the admis-
sion of South Carolina to the Union.
South .Carolina. was the eighth. State
to be .admitted to the Union. New
Hampshire was the ninth. New Hamp-
shire’s action resulted in the.formation

. of the Union; ratification by nine States
i was required in order to form the Union.-

-After .that, Massachusetts; New: York;

. North Carolina, and. Rhode Island rati-
- fied;

Constitution and became mem-{

Mr. LANGER. I thank the Senator
from South Carolina. :

- MY, “THURMOND. --I am- not sure,
whether: the action by the; Sbuth Caro-

; outh Carohna, who has
dlstmgmshed -governor- :of his.

Y
+ State; is-very.well. mformed in regard to

such-matters. - -
- Mr. THURMOND As stated in the
book The Sovereign States—

South Carolina  accompanied her resolution
of ratification with a pointed statement that
she considered it essential *to-the preserva-:
tion of.the rights reserved to the several
States” and for the freedom.- of the people,
that, the State s right to: prescribe the man-
ner, time, and places. of C_o gre f
tions ‘‘be forever lnseparably exed to the
soverelgnty of the several” States LA "

Then South Carolma added:

“This convention ‘doth also ‘declare ‘that
no section or. paragraph of the sdid: Consti-.
tution warrants a construction that the
States. do. not retain every. power not ex-
pressly relinquished by them and vested in
the. General Government of the ‘Union

I construe that declaration to be part

- of the resolution. of ‘ratification, ‘which

was hot adopted unammously.

Mr. LANGER. I thank the distin-

guished Sendtor from South Carolina.
Mr. THURMOND. I have been- glad,

Mr. President, to have the Senator from.

North Dakota ask these questions.

. Mr. President, a few years ago, when
I was a young State senator, I made a
commencement address in another
county, about 40 miles from my home.
The commencement was held in a long
school bu1ld1ng in which the acoustics.
were very bad. “ People in the rear could
not hear, and looked as if they were
going to sleep—and maybe they were.

South. Ca,1 olin

NE
I woke-up. the people-in- the rear of the.

room; and:-one:fellow,rose up; shook his:

head, and said, “Well, brother, -if - you
speak much longex' .they will soon be
here, too.” [Laughter.]

Mr. President, I feel so good that I
believe I could speak quite a long time.
[Laughter.]

Mr. President, I felt it my duty %o
make sure that I had not failed to exert
every effort to emphasme the dangers
of this bill.

I began speaking at 8:50 last night.
It is now 5 minutes after 9. I shall
conclude my remarks in a ve1y few min-
utes.

Mr. Pres1dent in closing, I desire to
remind' the Senate that every- State in
the Nation has laws.to protect the right

to vote; .and -the .Federal Government; -

has a statute Whlch protects the right
to vote.
this bill is unconstitutional, for the rea-
sons I have stated during this debate..

This so- -called . compromise, which-

came fo the Senste fram the House of.

Representatives, permits a Federal judge
to decide whether he will try one -who
is charged.with criminal:contempt, or
whether he W111 permxt him: to be ‘tried.

by a-. Jury_ The bill. further provides. a:

Federal: judge .. with the- dmcretlonary
i : $.not try the pérson,
0. decide what pumsh-

fine greate :th
for more tha.n 45 days -the- defendant
Fjurys trial. -

inal conternpt, .-I believe that Would be
unconst1tut10nal., Under our. systém-.of
Junsprudence, .2 man-can-never:be put
in jeopardy more than once for the same
offense. Furthermore, if & Judge should
find such a- person-guilty, as’'a result
of the:first trial; we-can realize’ what
effect that. would have on the jury which
would be used'ini the second trial..

Mr. President, I should like to. remmd
the Senate-of :the decision I have cited
today, :which: holds that:-criminal con-
tempt: is-a: crimei That - ‘decision “says
criminal contempt is a crime. The Con-
stitution says“a. man- ‘charged with'a
crime .is entltled to a jury trial. The
Const1tut1on makes no- éxceptions.

The: pending.: b111 which has .come-to
the: Senate. froj e. House of Repre-
sentatives; has: now .been ‘amended’ in
such . way-that it could not conform to

“.the Constltutlon

Mr. Preside;

prev1ously have-taken place on the sub-
ject. of- House bill 6127, T felt that. this
bill was of such importance to the citi-
zens of the United.States that it-was my
duty to make sure-that I had not failed
to exert every effort-again to emphasize
the dangérs of the bill. I have spoken
several times on it hefore, - ’

M. Pres1dent I'wish to say.that my
action.was. taken.entirely on- my. own
volition, I believe that. every -Senator
must follow.the:dictates of his own con-
science, inrconnection-with such matters.

re . citizens of }
aising my. voice,

In my--opinion, Mr. President, -

process-‘ ould-Te: ult in two trials 1n the.
¢ase of “a defendant- ‘charged with.crim~ .

-dent;’

1n‘sp1te of the great.'
amount -of- debate and’ dlscussmn whlch’

other Senator should -be Judged accord-
ing- to ‘the action I have taken, - :

Mr Pres1dent if I have helped fo bring

home to the American people,. the. citi-
zens; of; th1s Nation, the heartfelt, con-
vxct1ontwh1ch I hold, namely,. that this
bill is unwise, unnecessary, and uncon-

stitutional, then I shall have done what

I believe to be my duty. -

I should like to believe-that some have
been convinced by my arguments, and
that my-arguments have been accepted
on the basis on which I intended them to

be accepted—as arguments against what

I am convinced is bad proposed legisia-
tion, proposed legislation which never
should have been introduced, and which

never should be approved by the Senate.:
Mr. President, I urge every Membeér of”

this bedy to consider this bill most care-~

fully. .1 hope the Senate will see fit to-

kill-it,

T expect to vote agamst the bill,
[Laughter 1.

Mr. President, I wish.to extend my
sincerest gratitude to the officials of the
Senate, to those who have come i to

"August*;‘o’!)r -

" I.do.not- beheve that the-action' of- any.

listen.to this debate, to the various;Sen-

ators who have listened to this debate
from time to time; to the clerks and the
attachés, and -to all who did-everything

they:could to-make me as comfortable as’

possible during the 24 hours- and 22 mm-
utes I have spoken.

- 'Mr.-President, I am deeply grateful for
these. .courtesies; and -again: I -want to
thank the ‘Presiding Officer -and'- the
others. for -their ‘courtesies' extended: to

me; andwith-this I now give-up‘the floor, -

" andrsuggest-the absence:of a:quorum.
2 That . '
. clerk will call-the roll.

he..- PRESIDING * OFFICER The

The ‘Chief Clerk proceeded.to call the
roll
- Mr SMATHERS Mr. Pres1dent ‘Task
unanimous consent that the order for
the rolleall be rescinded.

The PRESIDING OFFICER. Wlthout
objection, it is s0 ordered.

‘S_EI\I'A'I‘_OR FROM WISCONSIN
At 1 oclock and 5. minutes. p. m.
Thursday; August 29, 1957, Mr. JOHN-
soN of Texas said: Mr. President, will
the’ Senator from South Carolma yreld

‘to me?

The VICE PRESIDENT.: Does the
Senator from. South Carolina - yleld to
the-Senator from Texas?

Mr. THURMOND I yleld for ‘a’ques-
tion. . -

Mrx. JOI-DTSON of Texas Mr. -Presi-

lina yield. to ‘me, in accordance w1th ‘the
agreenient prev1ously ‘teached; “under
the cond1t1ons previously: ‘statéd; so the
Senator-elect from Wisconsin ma.y pre-

‘sent himself?

Mr. THURMOND. I yield in accord«
ance with that agreement.

Mr. JOHNSON of Texas. Mr. Presi-
dent, the Senator-elect, -Mr. WILLIAM
ProxmMIRE, of the State -of- Wisconsin,
comes to the Senate today with an over-
whelming mandate from the people of
Wisconsin. His victory represents the
unity which has been achieved in every
part of the State, by people from every
walk of life,

ill*the Senator from South Caro--
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